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WIlls and estates -- WIlls -- Adenption -- Testator owning
sone corporate and real estate assets directly and owni ng
others indirectly through hol ding conpany -- Testator
purporting to gift his corporate and real estate assets to his
grandchildren -- Gfts of indirectly owed assets not failing.

WIlls and estates -- Interpretation -- Particul ar phrases --
Testator executing Primary WIl (dealing with all of his
property except his shares in private corporations) and
Secondary WIIl (dealing with those shares) -- Testator
bequeat hi ng particul ar assets to his grandchildren -- Secondary
WIIl directing estate trustees to |iquidate holding conpany and
use proceeds together with "proceeds in ny estate" to repay
inter-conpany | oans and taxes "with the intention that assets
di sposed of inthis ny will are transferred free and cl ear of
such liabilities otherwise" -- Trustees directed to take such
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steps as were reasonably necessary to maxim ze net benefit to
each of grandchildren -- "Maxi m ze the net benefit" neaning
that grandchildren were to receive specific bequests free of
any debt that m ght be owed by testator to another conpany in
which he had interest and free of any tax liability -- O ause
not giving estate trustees authority to wind up corporations
that testator had specifically bequeathed to his grandchildren
in order to maxi m ze net benefit to grandchildren -- "Proceeds
in m estate" referring to residue of Primary and Secondary
Estates and not just Secondary Estate.

WIlls and estates -- Interpretation -- Testator's intent --
Testator executing Primary WIl (dealing with all of his
property except his shares in private corporations) and
Secondary WII| (dealing wth those shares) -- Executors
applications for advice and direction concerning interpretation
and adm ni stration of those wills and beneficiary's chall enge

to codicil to one wll consolidated -- Challenge to codici
heard first in anticipation that sanme judge would al so hear
applications for advice and directions -- Those applications

ultimately heard by another judge -- [page2 ]Findings of fact
about testator's testanmentary intentions which were made by

j udge who heard codicil challenge binding at hearing of
applications for advice and directions -- Principle of issue
est oppel applying -- Whether execution of primary and secondary
will creates two distinct estates or one estate adm ni stered
under two wills will depend upon intention of testator as
expressed in | anguage of wlls.

The testator disposed of his property by two wills, a Primary
WIIl (dealing wwth all of his property except his shares in
private corporations) and a Secondary WII| (dealing wth those
shares). He executed a codicil to each of the two wills. Each
of his executors brought an application seeking the advice and
direction of the court on the interpretation and adm ni stration
of the wills. Those applications were ordered consoli dated,
along with a challenge by one of the testator's grandsons to
the validity of the codicil to the Secondary WIIl. The codi ci
chal l enge was heard first (and ultimately dism ssed), and it
was expected that the applications for advice and directions
woul d be heard by the sane judge. In fact, those applications
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were heard by a different judge.

Hel d, the applications should be granted.

The findings of fact about the testator's testanmentary

i ntentions which were nade by the judge who ruled on the
challenge to the codicil were binding in these applications.
Had that judge heard these applications, as initially

contenpl ated, the parties could only have reasonably expected
himto follow and apply those findings. Mreover, the principle
of issue estoppel applied.

Whet her the execution of nultiple wills creates two distinct
estates, or |eaves one estate adm ni stered under two separate
wlls, will depend upon the intention of the testator as
expressed in the multiple wills.

The testator owned sonme corporate and real estate assets
directly and owned other assets indirectly, through a hol ding
conpany. He purported to | eave nost of his corporate and real
estate assets to his grandchildren. The gifts of indirectly
owned assets did not fail.

The Secondary WII| directed the trustees to liquidate a
hol di ng conpany and sti pul ated that the proceeds fromthe

I iquidation, together with "the proceeds in ny estate", were to
be applied in repaynent of inter-conpany |loans in which the
testator had an interest and Anerican and Canadi an taxes, "wth
the intent that the assets disposed of . . . are transferred
free and clear of such liabilities otherw se". The trustees
were directed to "take such steps as are reasonably necessary

i ncludi ng paynment of taxes . . . in order to maximze the net
benefit to each of ny grandchildren”. The neaning of the
"maxi m ze the net benefit" clause was that the grandchildren
were to receive specific bequests of shares of private
corporations and of real property free of any debt that m ght
be owed by the corporations to another conpany in which the
testator had an interest, as well as free of any tax liability
i nposed by any Canadi an or Anerican jurisdiction. The cl ause
did not give the estate trustees the authority to wind u p the
corporations that the testator had specifically bequeathed to
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his grandchildren in order to nmaxim ze the net benefit to the
grandchi | dren.

The words "proceeds in ny estate" referred to the residue of
the Primary and Secondary Estates, not just the Secondary
Est at e.
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APPLI| CATI ONS for advice and directions.

B. Finlay, QC., MA Vernette and J. Qelbaum for Sinon Mria

Kapt yn.
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Kapt yn.

M Kerr and K. Charl ebois, for Jason and Jonat han Kaptyn.

D. Dochylo and B. Cohen, for Children's Lawyer.

R Bohm for Al exander Kaptyn.

DM BROM J.: --

| . Overview

[1] Multiple wills are frequently used by testators to limt
the exposure of their estate to probate fees. Typically, those

assets whose admnistration will require probate are dealt with
inaprimry will, while those which wll not, such as shares
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in privately held corporations, are placed under a secondary
will. These applications seek the opinion, advice and
directions of the court on nunerous aspects of the
interpretation of the nultiple wills nmade by John Kaptyn and
rai se questions about the relationship between the two wills in
their adm nistration.

[ 2] When John Kaptyn died on May 8, 2007, he left a
substantial estate, valued at about $75 mllion. He disposed of
his property by two wills -- a Primary WIIl and a Secondary
WI1l executed on April 5, 2007. On April 25, 2007, John Kaptyn
executed one codicil to each of those two wlls.

[ 3] John Kaptyn's grandson, Al exander Kaptyn, challenged the
validity of the codicil to the Secondary WIIl. Follow ng a two-
week trial, Lederer J. concluded that the codicil to the
Secondary WIIl was a valid testanentary instrunment. [See Note 1
bel ow] [ page5 ]

[4] In both wills, John Kaptyn naned his two sons, Sinon and
Henry, as co-executors. Each has comnmenced an application
seeki ng the opinion, advice and direction of the court on the
interpretation and adm nistration of the two wills. The
gquestions posed to the court by each executor are reproduced in
Appendi x "A" to these reasons.

1. John Kaptyn: His Fam |y and Hi s Hol di ngs

[ 5] John Kaptyn was survived by his wife, Doreen Kaptyn; his
first wwfe, Mary Kaptyn, who is the nother of Sinon and Henry;
as well as by five grandchildren. H's son Sinon has two
children, Jason and Jonathan; his other son, Henry, has three:
Samant ha, Robert and Al exander.

[ 6] John Kaptyn had carried on several businesses, including
hotels, comercial real estate and real estate devel opnent.

[ 7] Over the years, John Kaptyn assenbled a significant rea
estate portfolio and held those assets through a conpl ex
corporate structure. [See Note 2 below] Briefly described, John
Kaptyn was the sol e sharehol der of several conpanies: Elgin
Comrerci al Devel opnents Inc., which was inactive at the tine of
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his death; 9011 Leslie St. Inc.; Wst Beaver Creek Managenent
Limted, a conpany which owned two properties -- Hensimand 650
H ghway 7 East; and 1171757 Ontario Limted ("117 Ontario"),

whi ch, through certain joint ventures, had an interest in the
Par kway Hotel and Convention Centre.

[ 8] John Kaptyn held 80 per cent of the shares in 9005 Leslie
St. Inc. and Jubilee Comercial Holidays Inc, with the other 20
per cent in conpanies held by the Sinon Kaptyn Fam |y Trust.

[9] Finally, John Kaptyn owned 100 per cent of the common
shares in Marktur Limted, a conmpany in which the Kaptyn Famly
Trust indirectly owed certain G ass X shares. Marktur owned
Captain Investnents Inc., which in turn owned a comerci al
pl aza and a residential beach house in Florida. The directions
John Kaptyn gave in his Secondary WII| about Marktur fornmed a
significant point of controversy in this proceeding.

I1l. Hstory of the Two WIlls

[10] In his 2008 reasons, Lederer J. described at length the
hi story of John Kaptyn's estate planning. Let nme provide a
condensed [ page6 ] summary by drawi ng on those reasons. In the
sumer of 2006, John Kaptyn decided to restructure his estate.
As Lederer J. put it:

He wanted to "skip a generation". He wanted his real estate
assets to be distributed to his grandchildren. He wanted his
w fe | ooked after and to make sone charitabl e donations. The
residue would go to his sons. [See Note 3 bel ow

[ 11] John Kaptyn executed primary and secondary wills on
Cct ober 6, 2006, just before leaving on a trip to Asia. He
anticipated that further work would have to be done on his
Wi lls upon his return. During his absence, John Kaptyn's
financial advisors -- Mchael Haschyc, the CFO of the Kaptyn
group of conpanies, and his accountant, Shel don Carr
-- prepared schedul es showi ng the division of his assets and
di scussed themw th John Kaptyn on his return.

[12] On Decenber 16, 2006, John Kaptyn net with his | awer,
Law ence Fine, and M chael Haschyc, to consider further
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revisions to his wlls. M. Fine was charged w th making
certain changes.

[ 13] Before any changes were made, John Kaptyn di scovered he
had cancer. He sought treatnment in the United States. Wiile in
Florida, he had further discussions with Messrs. Haschyc, Fine
and Carr about changes to his wll. On March 5, 2007, M. Fine
sent redrafted wills to John Kaptyn in Florida. New primary and
secondary wills were signed by John Kaptyn in March 2007.

[ 14] These were not the last wills of John Kaptyn. Further
di scussions with his advisors ensued throughout March and early
April 2007. On April 4, 2007, John Kaptyn was transferred by
air anbul ance fromFlorida to the Markhan! Stouffville Hospital
He went hone the next day, where he signed new Primary and
Secondary WIls. How the subsequent April 25, 2007 codicils to
each of those wills cane about was described by Lederer J. as
follows [at paras. 61-63]:

There was one further set of changes made to the WIls of
John Kaptyn. Sonetine after the execution of the Primary and
Secondary WIlls, Mchael Haschyc had an opportunity to read
them over carefully. He testified that this took place "md
mont h", "around April 15, 2007". He was concerned that the
Secondary WIIl only referred to "the paynent of taxes inposed
by an Anerican jurisdiction” and not to Canadi an tax
requirenents. He realized that the change to include the
reference to the redenption of the preference shares had not
been nmade. M chael Haschyc tel ephoned the home of John Kaptyn
and was advised by his wife, Doreen Kaptyn, that she woul d
call himback. He wanted to find out what John Kaptyn w shed
himto do.

He did not speak to John Kaptyn until April 24, 2007. (The
delay is consistent wwth a period of deliriumsuffered by
John Kaptyn to which I will refer later in these reasons.)
John Kaptyn advi sed M chael Haschyc of two changes [page7 ]he
wi shed to have nade to his testamentary docunents: (1) he
w shed to make a legacy to a third sister who had been
"m ssed"; and (2) he wished to require that his grandson,
Jonat han, give a power of attorney to his brother, Jason, to
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ensure that Jason had the authority to operate the hotel

conpl ex. They reviewed the concerns of M chael Haschyc, being
the om ssion of the reference to Canadi an taxes and the

om ssion of the reference to the redenption of the preference
shares. Wth instruction fromJohn Kaptyn, M chael Haschyc

t el ephoned Lawence Fine and directed himto make the
changes. That day, Lawence Fine delivered drafts of the
Codicils for both Primary and Secondary WIlls to M chael
Haschyc "for your review and coment”. M chael Haschyc sent
back comments. In particul ar, he was still not happy with
the provision dealing with the preference shares. He prepared
hi s own wordi ng which he delivered to Lawence Fine. This
wor di ng indicated that the preference shares of Captain

| nvestnents Inc. owned by Marktur Limted were to be redeened
at a price of $1,000.00 US per share. It was incorporated
into the Codicil to the Secondary WII of John Kaptyn.

Arrangenents were made for M chael Haschyc and Law ence
Fine to attend at the hone of John Kaptyn at 11:30 a.m on
April 25, 2007 to have the Codicils signed. They went into
t he bedroom Law ence Fine went through both of the Codicils.
John Kaptyn read al ong as the changes were read to him He
foll owed along, all four fingers followng line by line. As
both M chael Hasschyc and Lawrence Fine recalled, when the
redenption of the preference shares was revi ewed, John Kaptyn
asked M chael Haschyc to confirmthat this was what they had
tal ked about. Lawence Fine asked if John Kaptyn had any
guestions or concerns. He did not. He expressed gratitude,
particularly with respect to the inclusion of the bequest to
his sister.

John Kaptyn died al nost two weeks later, on May 8, 2007.
| V. General Description of the Two Wlls

[15] Although a detailed analysis of certain provisions in
John Kaptyn's Primary and Secondary WIls shall be required
later, at this point it would be worthwhile to sketch out the
key features of his wills and codicils.

A. Primary Estate
Al Primary WI |

[16] In his Primary WII, John Kaptyn defined his "Primary
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Estate" as "the whole of ny property of every nature and kind
what soever and wheresoever situate, including any property over
which | may have a general power of appointnent, but excluding
my shares in the capital of the corporations which I refer

el sewhere as ny secondary estate". After giving his Primary
Estates to his trustees, Sinon and Henry Kaptyn, and descri bi ng
their powers to admnister his Primary Estate, John Kaptyn
directed themto pay out of the capital of his Primary Estate
his just debts, funeral and testanmentary expenses and certain
taxes. | shall return later to consider this clause in nore
detail. [page8 ]

[17] John Kaptyn directed his trustees to retain the services
of his grandson, Jason, to conduct an orderly |iquidation of
his portfolio of stocks and bonds, and he gave Jason a gift of
10 per cent of the net proceeds of the stock |liquidated "in
consideration of ny grandson's loyalty to ne". A series of
| egacies then followed to friends and rel atives, and John
Kaptyn then gave directions regarding two residences for his
w fe, Doreen Kaptyn, and his former wife, Mary Kaptyn. John
Kaptyn directed that trustees to give $3 mllion to charities.
He made provision for nonthly paynents to his fornmer wife and
directed his trustees to transfer to his wife, Doreen, assets
of Parkway Racquet & Fitness Club Ltd. This gift will be the
subj ect of further discussion bel ow

[ 18] After satisfying those provisions of his Primary WII,
John Kaptyn divided the residue of his Primary Estate into five
shares, with one share to go to his son Sinon and the remaining
four shares to his other son, Henry.

A.2 Codicil to Primary WI I

[ 19] Although a drafting error appeared in the codicil to the
Primary WIIl, there is no dispute anongst the parties that the
codicil operated to alter the cash | egacies left by John
Kaptyn, in particular by adding a |l egacy to one of his sisters,
and the estate trustees have paid those | egaci es.

B. Secondary Estate
B.1 Secondary W I

[20] In his Secondary WII, John Kaptyn defined his
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"Secondary Estate" as referring "only to ny shares in the

capital of the follow ng conpanies: Elgin Comerci al

Devel opnments Inc.; 9005 Leslie Street Inc.; 9011 Leslie Street

Inc.; Jubilee Commercial Holdings Inc.; Marktur Limted;

Captain Investnents, Inc.; Parkway Hotels & Convention Centre

Inc.; 1171757 Ontario Inc.; and West Beaver Creek Managenent

Inc., and any other shares which are registered in ny nane of

the share registers of conpanies after the date of this WII
In his 2008 reasons, Lederer J. described those

hol dings as follows [at paras. 21-27]:

An under standing of this structure begins with Marktur
Limted. The equity in this corporation was 100% owned by
John Kaptyn][.]

Marktur Limted does not directly own any real estate. It
was variously described as a hol ding conpany and a banker.
This latter description reflects the fact that it held
nort gages on real estate owned by other conpanies in which
John Kaptyn held an interest. It made | oans to and received
| oans from ot her conpanies and its own sharehol ders. The
former description arises fromits ownership of shares,
particularly in Captain Investnents Inc. [page9 ]

Captain Investnents Inc. is the vehicle through which John
Kaptyn purchased real estate in the United States. As it was
explained to the court, he utilized $10 mIlion borrowed from
t he Bank of Nova Scotia through a conmpany called Captain
Devel opnents Limted. Wth the $10 mllion, Captain
Devel opnments Limted purchased preference shares in Captain
| nvestnents Inc., thus maeking the noney avail able to that
conpany to acquire property in the United States. The bank
was unaware that the noney would be used in this way and
required that the preference shares be "taken off the books"
of Captain Devel opments Limted. This was acconplished by the
bank loaning $4 mllion to a shell conpany that had been
purchased by John Kaptyn. The shell conpany used the loan to
purchase the preference shares from Captai n Devel opnents
Limted at a discount. Although nothing specific was said
about this, the value of the discount was presunably
denonstrated by the difference in the | oans ($6,000,000). The
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shel | conpany, having serv ed its purpose, was rolled into
Mar ktur Limted, which becane the owner of the preference
shares of Captain Investnents Inc. The preference shares, and
how they were dealt with within the estate of John Kaptyn,
are at the root of the issue before the court.

Captain Investnents Inc. owms two pieces of real estate in
Napl es Florida: the first, a shopping plaza and the second, a
beach house. For the purposes of estate planning and
t hroughout this trial, the value of the beach house was said
to be $6,600,000. It may or may not be that this val ue has
fluctuated since it was established|.]

A significant portion of the real estate hol di ngs owned by
John Kaptyn and corporations in which he had an interest are
| ocated in Richnond HIl, Ontario in the area of Leslie
Street and H ghway 7. 9005 Leslie Street Inc. owns a property
at that address. The conpany was 80% owned by John Kaptyn and
20% owned by the Sinon Kaptyn Famly Trust. Simlarly, 9011
Leslie Street Inc. owns property at that address. Initially,
the material presented in evidence explained that this
conpany was 100% owned by John Kaptyn. Subsequently, his son,
Sinon Kaptyn, testified that the ownership in this
corporation mrrored that of 9005 Leslie Street Inc., which
is to say that it was 80% owned by John Kaptyn and 20% owned
by Sinon Kaptyn, either through the famly trust, by him
personal ly, or through one of his corporate hol dings. Sinon
Kaptyn went on to say that he had agreed with his father that
the ownership interests would be transferred so that John
Kaptyn owned 100% of both conpanies. In evidence, he said
that these transf ers could be, would be, but had not been,
undert aken] . ]

John Kaptyn owned 100% of West Beaver Creek Managenent Ltd.
It owns two properties: the first is |located at 650 Hi ghway
7, East Richnond HIl; the second is described in the
material presented to the court as the Hensin Property. These
properties are the subject of direct bequests in the
Secondary WI Il of John Kaptyn. The first is to go to the
children of his son, Sinon, and the second to the children of
his son, Henry. The holdings in this conpany stand apart from
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the other real estate dealt with by the estate of John
Kaptyn. Unli ke the others, the two properties held by Wst
Beaver Creek Managenent Limted were to be distributed
subject to the nortgages in place at the tine of the death of
John Kaptyn][.]

John Kaptyn al so owned 100% of 1171757 Ontario Ltd. which,
in turn, owned 50% of Parkway Hotels and Convention Center
Inc. and 50% of Parkway Hotels and Convention Center
Part nershi p. The remai ni ng 50% of these entities was owned by
corporations, in turn, owed by Sinon Kaptyn. Wile the
details of this part of the corporate structure were never
fully explained, the upshot is that, through these corporate
hol di ngs, John Kaptyn owned 50% of two hotels, a Sheraton
Hotel and a Best Western Hotel, [pagelO ]l ocated on property
on the northeast quadrant of land at the intersection of
Leslie Street and H ghway 7 in Richnond Hill.

[ 21] John Kaptyn directed his executors, Sinon and Henry
Kaptyn, to pay his just debts, funeral expenses and certain
taxes. Again, as this clause is the subject of dispute, | wll
deal nore fully with it later. H's Secondary WI I then
contained a "cross-over" clause, para. 4(c), which read as
fol | ows:

To the extent that those assets of ny Primary Estate, which
are governed by the provision of ny WIIl, executed on or
about the 5th day of April, 2007, (hereinafter called ny
"Primary WIIl"), which Primary WI|l was executed prior to
this WIIl, are insufficient to fully satisfy the gifts set
out in Paragraph 4 of nmy Primary WIIl, | direct ny Trustees
to satisfy any such deficiencies with the assets held by ny
Trustees under this WIIl and to that extent | incorporate
such provisions of ny Primary WII into this WII by
reference, with the necessary changes.

[ 22] There then followed four clauses under the heading
"Corporate Investnents". These clauses lie at the heart of
t he di spute anongst the parties on this application and w |
attract detailed examnation |ater. For present purposes, their
key features can be summari zed as foll ows:
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(1) the Trustees were directed to |liquidate Marktur and use the
proceeds to repay certain inter-conpany | oans and certain
taxes (clause 4(d.1));

(1i) the trustees were directed to "take such steps as are
reasonably necessary . . . to maxim ze the net benefit to
each of his grandchildren" (clause 4(d.2));

(tit) Sinmon's children, Jason and Jonat han Kaptyn, were to
receive "any interest that I may have" in 1171757 Ontario
Limted, Parkway Hotels & Convention Centre Inc., 9005
Leslie Street Inc., and 650 H ghway 7 East, Richnond Hil
property (clause 4(e));

(1v) Henry's children, Samantha, Robert and Al exander, were to
receive "all ny common, special or preferred, (sic) owned
by me" in 9011 Leslie Street Inc., the Hensin Property and
Captain Investnents Inc. (clause 4(f)).

[23] As in the Primary WIIl, the Secondary WII divided the
residue into five shares, with one to be distributed to Sinon
and four to Henry.

B.2 Codicil to Secondary W I

[24] In his codicil to the Secondary WIIl, John Kaptyn
anmended each of the provisions dealing with his "Corporate
| nvest nents", clauses 4(d.1) through 4(f). [pagell ]

V. Procedural History of these Applications

[ 25] The procedural history of these applications has sone
bearing on the manner in which |I propose to approach the
interpretati on questions posed by both estate trustees. On July
19, 2007, Sinon Kaptyn comrenced his application for opinion,
advice and directions regarding the interpretation of the
Primary and Secondary WIlls. On Novenber 30, 2007, Allen J.
appoi nted Henry and Sinon Kaptyn as estate trustees during
l[itigation of the property of the Primary and Secondary Estates
of John Kaptyn. On January 11, 2008, Day J. granted a consent
order directing a nediation of the issues. On February 14,

2008, Henry Kaptyn, as estate trustee, initiated his
application for opinion, advice and directions. At sone point,
Al exander Kaptyn commenced his challenge to the validity of the
codicil to the Secondary WIIl, for on April 9, 2008, Morawetz
J. granted an order giving directions in that proceeding.
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[26] A series of orders dealing wth productions and cross-
exam nations then ensued, as well as an order directing the
paynment of certain charitable bequests contained in the Primary
WII.

[ 27] Then, by order nmade April 24, 2008, Archibald J. ordered
that the separate interpretation applications |aunched by Sinon
and Henry Kaptyn be consolidated together w th Al exander
Kaptyn's application to challenge the validity of the codici
to the Secondary WIIl, with the codicil challenge to be heard
first, followed by a joint hearing of the two interpretation
applications. Paragraph 15 of that order giving directions
contenpl ated that the consolidated proceedi ng woul d be
determ ned without a jury in Septenber 2008, using a common
trial record. Paragraph 16 of the order required that the
interpretation applications not be heard until the conpletion
of the trial of an issue relating to clains asserted by John
Kaptyn's wi fe, Doreen Kaptyn.

[ 28] Lederer J. heard the wll-challenge trial in Septenber
2008 and rel eased his reasons in October 2008. Lederer J. was
then to proceed to hear the second stage of the proceedi ng
involving interpretation issues. As events transpired, the
parties entered into settlenent discussions nedi ated by Lederer
J. Those discussions did not produce an agreenment. As a result
of his involvenent in those settlenent discussions, Lederer J.
coul d not hear the second, "interpretation”, stage of the
pr oceedi ng.

[29] During 2009, Strathy J. heard and determ ned several
notions concerning the adm nistration of specific assets under
the wills, as well as the paynent of |egacies and specific

pecuni ary bequests nade in the Primary WIIl, as nodified by its
codicil. Utimately, the interpretation applications cane
before ne for hearing in January 2010. [pagel2 ]

VI. Ceneral Principles of WII Interpretation

A. The objective of the interpretive exercise

[30] When a court interprets a person's will, it seeks to
determ ne the disposition of the property intended by the
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testator, [See Note 4 below] in other words, to ascertain the
testator's true intention. [See Note 5 below] The Court of
Appeal has observed that the basic rule for the construction of
Wills is to determne the true intention of the testator in the
light of all the surrounding circunstances. [See Note 6 bel ow
How a court shoul d undertake such an exerci se was descri bed by
the Court of Appeal in Burke (Re), [See Note 7 below where the
court gave the following directions to applications judges:

Each Judge nust endeavour to place hinmself in the position of
the testator at the tinme when the last will and testanent was
made. He shoul d concentrate his thoughts on the circunstances
whi ch then existed and which m ght reasonably be expected to
i nfluence the testator in the disposition of his property. He
must give due weight to those circunstances in so far as they
bear on the intention of the testator. He should then study
the whole contents of the will and, after full consideration
of all the provisions and | anguage used therein, try to find
what intention was in the mnd of the testator. Wen an
opi ni on has been forned as to that intention, the Court
shoul d strive to give effect to it and should do so unl ess
there is some rule or principle of law that prohibits it from
doi ng so.

[31] Ininterpreting a wll, a court seeks to ascertain, if
possi ble, the testator's actual or subjective intent, as opposed
to an objective intent presuned by |aw. [See Note 8 bel ow] Wat
the interpreting judge seeks to avoid is to find hinmself, in the
col ourful words of Lord Atkin, as part of that group of judicial
per sonages who have m sconstrued the wills of testators and whom
the "ghosts of dissatisfied testators . . . wait on the other
bank of the Styx to receive . . . ". [See Note 9 below O, as
put by Lord Denning in Row and (Re):

| have nyself known a judge to say: "I believe this to be
contrary to the true intention of the testator but
nevertheless it is the result of the words he has used." Wen
a judge goes so far as to say that, the chances are that he
has [ pagel3 ] m sconstrued the will. For in point of principle
t he whol e object of construing a will is to find out the
testator's intentions, so as to see that his property is
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di sposed of in the way he wi shed. True it is that you nust
di scover his intention fromthe words he used: but you nust
put upon his words the neani ng which they bore to him

not the nmeani ng which a philologist would put upon
them And in order to discover the neaning which he intended,
you will not get much help by going to a dictionary. It is
very unlikely that he used a dictionary, and even less |ikely
that he used the sane one as you. What you should do is to
pl ace yourself as far as possible in his position, taking
note of the facts and circunstances known to himat the tine;
and then say what he neant by his words. [See Note 10 bel ow]

B. The limted utility of previously decided cases

[32] O her wll-construction cases afford very little
assistance to a court in formng an opinion about the intention
of the testator in the particular case before it. Since the
meani ng of words in wills can differ so nuch according to the
context and circunstances in which they are used, "it seldom
happens that the words of one instrunent are a safe guide in the
construction of another". [See Note 11 bel ow] Each case is an
authority only on the facts invol ved, except insofar as it may
set forth or explain any applicable rule of construction or
principle of law. [See Note 12 bel ow]

C. How a court shoul d approach the words used by a testator
inhis wll

[33] As | read the authorities, the prevailing approach to
will interpretation requires a court to concentrate on the
subj ective neaning of the words used by a testator in his wll.
[ See Note 13 below] A court should consider the words used in
the light of surrounding circunstances and by considering other
adm ssi bl e evidence, [See Note 14 below] and give the words
placed in a will the neaning intended by the particul ar
testator. [See Note 15 bel ow] The cases recognize two
qualifications to the subjective interpretation approach: (i)
technical legal words likely wll be assigned their technical
meani ng where they have acquired a fixed neaning in |aw, and
(1i) where used in a wll, statutory definitions should be given
their fixed neaning. [See Note 16 bel ow] [pagel4d |
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[34] | find useful the distinction made in Feeney's Canadi an
Law of WIIls between the task of interpreting the neani ng of
words and the process of applying principles of construction:

Interpretation is the process of ascertaining the subjective

meani ng of the testator fromthe words of his or her will in
the light of the surrounding circunstances. Construction is a
default process used when attenpts at interpretation fail, and

it involves the application of rules or operating assunptions
concerning presuned intent and meani ng when the testator's
actual intention and neani ng cannot be ascertained fromthe
wll and from adm ssible extrinsic evidence. [See Note 17

bel ow]

Under this approach, courts need not resort to rules of
construction when the testator's intention is reasonably clear
fromthe will and other adm ssible evidence. [See Note 18 bel ow]

D. The rol e and scope of evidence of surrounding
ci rcunst ances

[35] As the Court of Appeal observed in Burke (Re), [See Note
19 below] in applying the "arnthair rule" a court should put
itself in the place of the testator at the tinme he made his w |
and concentrate "on the circunstances which then existed and
whi ch m ght reasonably be expected to influence the testator in
the disposition of his property”. [See Note 20 bel ow] Due wei ght
shoul d be given to such circunstances as were known to the
testator insofar as they bear on the intention of the testator.
At present, a tension exists in Ontario |aw about what evidence
of the surrounding circunstances a court may take into account

ininterpreting a will. Direct evidence of a testator's
intention generally is considered inadm ssible in the exercise
of interpreting a will, whereas as "indirect extrinsic evidence"

may be used by a court where the function of such evidence is to
explain what the testator wote, but not what he intended to
wite. [See Note 21 bel ow]

[36] The rationale for this principle of admssibility rests
in preserving the role of the witten will as the primary
evi dence of the testator's intention and avoi di ng displacing the
witten will with an "oral wll" gleaned from evi dence of the
testator's declarations of intent. [See Note 22 bel ow] An
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exception exists to the inadmssibility of [pagel5 ]direct
evidence of intent in the case of an equivocation where the
words of the will describe two or nore persons or things equally
well -- declarations of testamentary intention can be used to
establish which of the persons or things was intended by the
testator. [See Note 23 bel ow]

[37] Inadm ssible direct evidence has included (i) handwitten
notes of the deceased directly stating her intentions regarding
the disposition of property; [See Note 24 below (ii) statenents
made by the deceased to another about his intention; [See Note
25 below] and (iii) the instructions the testator gave to her
solicitor and the advice she received on the |l egal effect of the
docunent under interpretation. [See Note 26 bel ow

[38] Adm ssible indirect evidence of surroundi ng circunstances
i ncl udes such matters as (a) the character and occupation of the
testator; (b) the anount, extent and condition of his property;
(c) the nunber, identity and general relationship to the
testator of the inmmediate famly and other relatives; (d) the
persons who conprised his circle of friends; and (e) any natural
objects of his grant. [See Note 27 bel ow] Cases have al so
treated as adm ssi bl e words spoken and witten by the testator
whi ch have an i ndependent significance to render intelligible
sonething in the will that would otherw se be unintelligible.

[ See Note 28 bel ow]
VII. Adm ssible Evidence Regarding the G rcunstances
Surroundi ng the Making of John Kaptyn's WIls and Codicils

[39] An unusual feature of this hearing was that it was the
"second stage" in a consolidated proceeding. As nentioned
earlier, by order dated April 24, 2008, Archibald J.
consolidated the two interpretation applications with the
Secondary WIIl codicil challenge and directed that the wl|
chal | enge be heard first, and the interpretation applications
"second and together". In his 2008 reasons di sposing of the
first, "validity", stage of this consolidated proceeding,
Lederer J. reviewed extensive evidence about the circunstances
surroundi ng John Kaptyn's execution of his Primary and
Secondary WIlls and their codicils, and he al so made findi ngs
[ pagel6 ] of fact about the testator's intention. No appeal
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was taken fromthe decision of Lederer J., so the parties are
bound by the findings which he nade. | therefore propose to set
out the evidence of surrounding circunstances found by Lederer
J., then identify any ot her adm ssi bl e evidence of surrounding
ci rcunst ances taken fromthe record before ne and, finally ,
reproduce the findings which Lederer J. nade about the
testator's intent.

A. Surrounding circunstances nentioned in the reasons of

Lederer J.

[40] In his 2008 reasons Lederer J. accepted, as proven, the
foll owi ng circunstances surroundi ng the maki ng by John Kaptyn
of his Primary and Secondary WIls and rel ated codicils:

(1) John Kaptyn was a know edgeabl e and experi enced busi nessman
who was commtted to understanding his commercial and
i nvestnment interests, was very know edgeable in respect of
real estate and knew finance very well; [See Note 29 bel ow

(1i) John Kaptyn was regarded as very sophisticated in his
under standing of the tax issues he confronted; he was
astute, and noney was noved anongst his corporations during
his lifetine in a fashion designed to m nim ze taxes; [ See
Not e 30 bel ow]

(ti1) a large part of the value of John Kaptyn's hol di ngs, or
estate, was in real estate; [See Note 31 bel oy

(1v) John Kaptyn also held significant liquid assets, including
shar ehol der | oans receivable from Marktur, cash on hand and
a stock portfolio valued in the area of $20 mllion; [See
Not e 32 bel ow]

(v) John Kaptyn understood the structure of his estate:

The evidence presented to the court denonstrated that John
Kaptyn had a | ong-standi ng and sophi sticat ed under st andi ng of
his business interests and the tax obligations it produced.
Shel don Carr advised the court that, over the years, the tax
inplications of redeem ng the preference shares had been
revi ewed and di scussed with John Kaptyn in what was an
unsuccessful effort to find a way to limt the tax that would
be generated. [See Note 33 bel ow] [pagel7 ]

(vi) Commencing in the sumrer of 2006, John Kaptyn took steps
to restructure his estate and testanentary instrunents;
(vii) John Kaptyn executed Primary and Secondary WIIls on
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Cct ober 6, 2006, prior to leaving on a trip to Asia, but on
t he understanding that further work would be done on his
estate upon his return; [See Note 34 bel ow
(viii) "John Kaptyn wi shed to have a conpl ete understandi ng of
the distribution of the properties”; [See Note 35 bel ow
(i1x) During his absence on the trip to Asia, and at his
request:

M chael Haschyc prepared schedul es (" Schedul es") that
denonstrated and conpared the value of the assets to be
distributed to the two sets of grandchildren. They al so
showed the value of the assets set aside to pay taxes, inter-
conpany | oans and | egacies. As envisioned by the
Schedul es, the value of the beach house ($6.6 nillion) was to
be included in the assets attributed to the children of Henry
Kaptyn. The preference shares owned by Marktur Limted in
Captain Investnents Inc. were to be redeened.

The results of this work were reviewed with John Katpyn in
| ate Cctober, 2006 after his return from Asia. Although the
val ue of the assets to be left to the children of Henry
Kapt yn exceeded the value of those to be left to the children
of Sinon Kaptyn ($20, 133,801 as conpared to $18, 787, 229),
John Kaptyn considered the difference to be nom nal and the
proposed distribution appropriate. The value of the
[iquidation of Marktur Limted when added to the value of the
liquid assets of John Kaptyn woul d provide a considerable sum
of noney ($30, 689, 407). Although, at that point, no work had
been done to assess the taxes that the estate woul d pay,

Shel don Carr advised the court that he anticipated that
sonething in the area of $12 mllion to $15 nmillion would be
owed. There woul d be nore than enough to pay the taxes,

i nter-conpany | oans and | egacies. There woul d be noney |eft
to fall into residue and be distributed to the two sons of
John Kaptyn. [See Note 36 bel ow

(x) John Kaptyn net with his | awer, Lawence Fine, accountant,
Shel don Carr, and the CFO of the Kaptyn fam |y conpani es,
M chael Haschyc, several tines between Decenber 19, 2006
and the date of execution of his final Primary and
Secondary WIlls in order to discuss in detail his property
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and intentions for its disposition;

(xi) John Kaptyn signed "penultimte" Primary and Secondary
WIlls in March 2007, while in Florida, but thereafter
continued discussing the details of his property
di spositions with his |egal and financial advisors: [pagel8

]

On April 5, 2007, Sheldon Carr, M chael Haschyc and
Lawr ence Fine attended at the home of John Kaptyn. The WIlIs
were reviewed with John Kaptyn. They were di scussed on a
gl obal basis w thout the values attributed to the specific
properties being discussed. John Kaptyn did not read the
WIlls word for word. According to Sheldon Carr, he flipped
through the Wlls as they were reviewed wwth him Law ence
Fine testified that John Kaptyn used his hand to read |ine by
line. Consistent with his determ nation of the day before,
John Kaptyn struck out the bequest to the Markham Stouffville
Hospital . The re-organi zati on proposed in the neno of Cary
Hel l er was brought to his attention. He was advised that
money woul d be saved if the re-organization was conpl et ed.
John Kaptyn felt this could be done later, after he had
passed away . . . . [See Note 37 bel ow

(xi1) John Kaptyn signed his new, and final, Primary and
Secondary WIlls on April 5, 2007;

(xiti) On April 24, 2007, John Kaptyn told M chael Haschyc
about two changes he wi shed to nake, one to each wll.
"They reviewed the concerns of M chael Haschyc, being
the om ssion of the reference to Canadi an taxes and the
om ssion of the reference to the redenption of the
preference shares.™

Arrangenents were made for M chael Haschyc and Law ence
Fine to attend at the hone of John Kaptyn at 11:30 a.m on
April 25, 2007 to have the Codicils signed. They went into
t he bedroom Law ence Fine went through both of the Codicils.
John Kaptyn read al ong as the changes were read to him He
foll owed along, all four fingers followng line by line. As
both M chael Hasschyc and Lawrence Fine recalled, when the
redenption of the preference shares was revi ewed, John Kaptyn
asked M chael Haschyc to confirmthat this was what they had
tal ked about. Lawence Fine asked if John Kaptyn had any
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guestions or concerns. He did not. [See Note 38 bel oy

(xiv) During the last nmonth of his life, John Kaptyn had
di scussions with his grandson, Jason, about executing
certain transactions for his stock portfolio. [See Note 39
bel ow]
B. O her surrounding circunstances referred to in the
evidence filed on these applications

[41] The schedul e of assets and liabilities of the
corporations constituting John Kaptyn's hol di ngs prepared by
M chael Haschyc contai ned t hree pages:

(1) the first listed and val ued the assets, show ng Captain
| nvestnents Inc. as the U S. asset, and Canadi an assets of
9005 Leslie Street, 9011 Leslie Street, Wst Beaver Creek
Managenment and Parkway Hotels & Convention Centre; [pagel9
]
(1i1) the second page showed "division of corporate assets" and
allocated Cl1, 9011 Leslie and part of West Beaver Creek to
Henry Kaptyn's children, and 9005 Leslie, Parkway Hotels
& Convention Centre and part of Wst Beaver Creek to
Sinon's children. There was a notation: "1171757 Ontario
Ltd. goes with Parkway Hotel & Convention Centre Inc.)."
The val ue of the assets totalled $38.921 nmillion, with
$20.133 mllion attributed to the assets allocated to
Henry's children and $18.787 mllion to those for Sinon's
chil dren;
i) the third page was entitled "Liquid Assets of Marktur
Limted + John Kaptyn". It detailed the conponents of
Marktur's assets and valued themat $9.163 million. The
liquid assets of John Kaptyn were then |listed and val ued,
as at May 31, 2006, at $21.526 million. The foll ow ng
not ati on appeared at the bottom of the third page:
"Avail able for: (i) distributions to others; (ii)
paynment of all taxes; (iiii) distributions to
beneficiaries.”
C. Findings made by Lederer J. about the testator's intent

(i

[42] As | read his 2008 reasons, Lederer J. nade the
foll ow ng findings about the testanmentary intention of John
Kaptyn. First, regardi ng John Kaptyn's general intent in
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restructuring his estate, Lederer J. wote [at paras. 29-30, 33
and 109]:

In the sumrer of 2006, John Kaptyn determned to
restructure his estate. He wanted to "skip a generation". He
wanted his real estate assets to be distributed to his
grandchil dren. He wanted his wi fe | ooked after and to make
sone charitable donations. The residue would go to his sons.

He wanted the assets left to the children of his son,
Henry, to be equal in value to the assets left to the
children of his son, Sinon. The famlies were to be treated
the sane. There was to be no shared ownershi p between them
This necessitated a consideration of the division of the
assets. Gven that the famly of his son, Sinon, already
owned half of the hotel conplex and that the hotels were
bei ng managed by Sinon and his son, Jason, John Kaptyn
determ ned that the remai ning 50% of the ownership of the
hotel conplex should be left to the two sons of Sinon (Jason
and Jonathan). Gven the value of the hotels, it would be
necessary to develop a grouping of properties to be left to
the children of his son, Henry. This would be done by | eaving
themthe two properties in Florida (the plaza and the beach
house) and sonme additional Canadian properties. John Kaptyn
al so determ ned that he w shed his grandchildren to receive
t hese assets free of any tax and inter-conpany debt then
present in his holdings. Money n eeded to be set aside for
this purpose. It was determ ned that Marktur Limted would be
I i qui dated and the noney acquired fromthe |iquidation used
for the purpose of dealing with these liabilities. The stock
portfolio which was held by John Kaptyn woul d be added to the
resources to be used for the paynent of taxes, the paynent of
the inter-conpany | oans and the specific |egacies (including
the charitable donations). Any value |left over would fal
into residue and be distributed between his two sons. [page20

]

[ John Kaptyn] w shed to be sure the distribution between the
two famlies would be equal in value and to be certain that
the stock portfolio and the liquidation of Marktur Limted
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woul d provide the funds necessary to pay the taxes, |oans and
| egaci es. ™

In the sumrer of 2006, John Kaptyn determned to
restructure his estate so that his real estate assets were
gifted directly to his grandchildren. No intention was ever
expressed that the grandchildren were to receive the benefits
of any of the inter-conpany hol dings, in general, or the
preference shares in particular. As denonstrated by the
Schedul es prepared by M chael Haschyc during Cctober, 2006,
the express intention was to redeemthose shares as part of
the liquidation of Marktur Limted to be utilized to pay
t axes, inter-conpany |oans, legacies and, ultimately, to
contribute to the residue. The failure of the testanentary
docunents to account for this intention prior to the WIlls of
April 5, 2007 or the Codicil to the Secondary WII| of Apri
25, 2007 does not detract fromthat intention. It just means
that it took those preparing the WIlls that long to include
the expression of that intention in the testanentary
docunent s.

[43] Simlarly, in para. 143 of his reasons, Lederer J.
wr ot e:

The evidence of the intention of John Kaptyn was consistent.
He wanted the preference shares to be redeened and the
proceeds to be included in the liquidation of Marktur

Limted. At the sane tinme, he intended the distribution to
the two sets of grandchildren to be equal. He intended his
grandchildren to receive real estate, referred to during the
trial as "hard assets". There is no reason to distinguish

bet ween hi s understandi ng of the redenption of the shares and
the fact that the shares were not to be part of the gift to
the children of his son, Henry Kaptyn. One follows fromthe
other. They are part of the sane intended consequence. Wen
John Kat pyn asked: "Do we still have to do this?" M chael
Haschyc replied: "Yes, if you want to conformto the

Schedul es."” The Schedul es prepared by M chael Haschyc
indicate that preference shares were to be redeened, that the
di vi si on between the two sets of grandchildren involved only
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real estate and did not include the proceeds of the
redenpti on which were to be part of the |iquidation of
Mar ktur Limted.

[ 44] Again, dealing with how the preference shares held by
Marktur were to be treated, Lederer J. wote [at para. 140]:

To interpret these questions as submtted by counsel for
the objector is to deny the evidence that denonstrates that,
fromat |east October 2006, it was the intention of John
Kaptyn that the preference shares be redeened.

[45] Finally, in respect of the discussions that John Kapytn
had with his advisors on April 5, 2007, prior to signing the
wlls Lederer J. wote [at para. 56]:

On being advised that the tax issues had not been resol ved,
John Kaptyn told themnot to worry about it. He was no | onger
| ooking for tax deferrals. The taxes were to be paid so that
hi s grandchildren received the real estate free of tax.

Shel don Carr testified that John Kaptyn believed his children
woul d pull together and do what he wi shed. M chael Haschyc
advi sed the court he did not play an active role in the
conversation. He sat, on his own, [page2l ]at the end of the
bed and rem ni sced. Nonet hel ess, he recalled that John Kaptyn
told themnot to worry about the tax issues.

[46] Lederer J. also considered the issue of intention in his
Decenber 4, 2008 endorsenent dealing with the costs of the
trial. An issue arose as to whether the costs of the challenge
to the validity of the codicil to the Secondary WIIl shoul d be
paid out of the residue of the Secondary Estate or fromthat of
the Primary Estate, which consisted largely of the testator's
stock portfolio. Lederer J. held that those costs should be
paid out of the Primary Estate.

[47] As these extracts fromthe reasons and the costs
endor senment of Lederer J. show, as a result of hearing close to
two weeks of evidence during the "first stage" of this
consol i dated proceedi ng, Lederer J. nmade extensive findings of
fact about the testanentary intentions of John Kaptyn when he
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made his Primary and Secondary WIlls and their codicils. That is
not surprising given the argunents that were put to himby the
parties, [See Note 40 below] as well as the legal principle that
at the will validity stage of a proceeding direct evidence about
the testator's true intention is adm ssible.

[ 48] My understandi ng of the procedural history of this
consolidated proceeding is that initially it was antici pated
that Lederer J. would hear both the first and second stages of
the proceeding. After he released his reasons the parties asked
Lederer J. to nediate the issues in dispute involving the
interpretation of the wills and codicils. Lederer J. did so,
but no agreenent was reached between the parties. As a result
of his participation in those settlenent discussions, Lederer
J. could no longer preside at the second, interpretation stage
of the hearing. Had Lederer J. presided at the second stage, as
initially contenplated, the parties could only have reasonably
expected [page22 Jhimto follow and apply the findings about
the testator's intention that he had made in the first stage.

[ 49] Moreover, the principle of issue estoppel applies to the
findings made by Lederer J. about the intention of testator.

| ssue estoppel is concerned with whether an issue to be deci ded
in proving the current proceeding is the same as an issue
decided in a previous proceeding; issue estoppel precludes the
relitigation of an issue that has been finally decided by a
court in another proceeding. [See Note 41 below] In the civil
context, three preconditions nust be net for issue estoppel to
be successfully invoked: (1) the issue nust be the sanme as the
one decided in the prior decision; (2) the prior judicial
deci sion must have been final; and (3) the parties to both
proceedi ngs nmust be the same, or their privies. [See Note 42
below] All three preconditions are present in this proceedi ng.
The issue of John Kaptyn's intention when he made his Primary
and Secondary WIlls is the same in the first and second stages
of this consolidated proceedi ng; no appeal was taken fromthe
deci sion of Lederer J.; and the parties to the first and second
stages are the sane.

[50] Although it is recognized that even when a party has
established the preconditions to the operation of issue estoppel
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"the court must still determ ne whether, as a matter of

di scretion, issue estoppel ought to be applied", [See Note 43
below] | see no factor relating to the proper adm nistration of
justice that woul d sanction departing fromthe findings made by
Lederer J. on the extensive record he heard, especially given
that initially it was anticipated Lederer J. would hear both the
first and second stages of this consolidated proceedi ng.

[51] While the findings regarding the testator's intent nade
by Lederer J. do not cover all the disputed questions before ne
on these applications, | conclude that where the findings are
applicable, they are binding on the parties.

[52] Finally, I wish to conmment that having heard the
argunment of these applications and reread the subm ssions of
the parties, it has becone apparent to ne that the parties have
i gnored many of the findings nade by Lederer J. about John
Kaptyn's intention. Had both estate trustees reflected on, and
then foll owed, the findings made by Lederer J., | suspect nmany
of the questions posed in these applications would have
di sappeared. [page23 ]Instead, these applications proceeded as
if the findings of Lederer J. had no binding effect on the co-
trust ees.

VII1. The Principles Governing the Interpretation and
Adm nistration of Multiple WIIs

[53] At his death, John Kaptyn left two wills -- his Primary
WIl and his Secondary WIIl, each with one codicil. John Kaptyn
had utilized the technique of nmultiple wlls through several of
his wills, as witnessed by his previous primary and secondary
wills of Cctober 22, 2003, Cctober 6, 2006 and March 2007.

[54] Multiple wills have gai ned currency as an estate
pl anni ng techni que, especially by persons enjoying a high net
worth. As Clare A Sullivan has witten

Drafting nultiple WIIls has becone an integral part of estate
pl anni ng along with other common net hods used to m nimze
probate fees, including joint ownership of assets, beneficiary
desi gnations under life insurance policies, pension plans,
RRSPs and RRIFs, inter vivos gifts and inter vivos trusts
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(such as joint partner or alter ego trusts). [See Note 44
bel ow]

[55] A testator may use nultiple wills to govern the
di sposition and adm nistration of different pools of assets he
owns at the tine of death. Multiple wills have enjoyed a | ong
hi story where a testator owned assets located in different
jurisdictions. [See Note 45 below] During the 1990s, in Ontario
multiple wills energed as a device by which to divide assets
into different pools as a neans to reduce the probate fees that
woul d ot herwi se be payable. As Geer J. observed in G anovsky v.
Ontario: [See Note 46 below] "Testators therefore have the right
to organize their affairs in a way which will allow their
estates to pay as few probate fees or as few taxes as legally
possi ble."” She went on to hol d:

The estate planning of having nultiple Wlls in the form of
a Primary WIIl and a Secondary WII| which take effect on
death is, in ny view, sinply another exanple of how a careful
testator plans to have her or his estate pay the |east
possi bl e probate fees on death. There is no | egal obligation
to obtain probate and, as | have noted above, limted grants
are permssible. If the directors of the private conpanies in
whi ch the deceased owns shares or has an interest at death do
not require the formal grant fromthe Court to deal with the
transm ssion of the assets and are prepared to deal with the
[ page24 ]Jestate trustees naned in the Secondary WIIl, why
then should the estate have to pay probate fees on those
assets? [ See Note 47 bel ow
Greer J. concluded that where the executors under one nultiple
wi Il had no need for probate to deal with the assets identified
inthat will, no requirenent existed for themto pay probate
fees on the assets governed by it.

[56] Multiple wills are very flexible docunents which a
testator can use to establish a variety of reginmes to govern the
di sposition of his property on his death. A testator can draft
multiple wills to create distinct pools of assets adm nistered
by different sets of executors. [See Note 48 bel ow

[57] An initial question which divides the parties on this
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application is whether the execution of multiple wills creates
two distinct estates or | eaves one estate adm ni stered under
two separate wills. Little coomentary appears to exist on this
point. Martin Rochwerg and Leela Hemmi ngs, in their article,
"WIlls Substitutes in Canada", hint at a "two estates"”

nodel :

One form of probate planning which does not involve wll
substitutes is the execution of dual wlls. This formof wll
pl anni ng i nvolves splitting an estate into two, with the
"primary estate" containing assets that require probate

for their transfer (this estate will be governed by the
"primary will") and the "secondary estate" containing

assets that do not require probate (this estate wll be
governed by the "secondary will"). [See Note 49 bel ow
Sed contra, Clare Sullivan, who, in her article "Life in a
Multiple WIIl Regi ne" suggested a "one estate" nodel:

[Multiple wills require very careful drafting to ensure that
the WIlls work together and that the provisions conpl ement
each ot her when necessary. Both the draftsman and the
Testat or should understand that it is one estate, overall,
and one set of beneficiaries, governed by two or nore
docunents. [ See Note 50 bel ow]

[58] In my view, it is unnecessary to wade into debates about
the existential effects of multiple wills. | think the answer
is a nore sinple one -- the extent to which the assets governed
by each multiple will are to be adm ni stered together or
separately will depend upon the intention of the testator as
expressed in the [page25 Jmultiple wills. The use of multiple

W lls does not give rise to questions of asset ownership -- the
"primary assets" and "secondary assets" are both those of
the testator -- but nay give rise to issues about how the two

sets of assets are to be adm nistered. So, then, it is open to
a testator to use multiple wills to create separate sil os of
assets, divided by an inpenetrable wall and adm ni stered
conpletely separately, if that be his wish. The appropriate
drafting | anguage can be used to achieve that result. On the
ot her hand, a testator may wish to mnimze probate fees by
splitting his assets into two pools, but draft his multiple
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wills in such a way that a degree of i nterdependence exists in
the adm nistration of the two pools of assets. In sum the
degree of rel atedness or separateness of assets governed by
multiple wills turns on the intention of the testator as
expressed in the |anguage of his wlls.

| X. The "Big Picture" of the Testator's Intent

[59] On these two applications, the co-trustees have pl aced
close to 30 discrete questions before this court for
consideration, with many of the questions broken down into
mul ti pl e sub-questions. Having read the Primary and Secondary
WIlls, and their codicils, considered the adm ssible extrinsic
evi dence on intent which |I set out above, and having read the
2008 reasons and cost endorsenment of Lederer J., | amleft with
the distinct inpression that the co-trustees have not placed
thenmselves in the "arnchair" of their father in order to
determ ne how to proceed with the adm nistration of his Primary
and Secondary Estates. Although |I recogni ze sone techni cal
difficulties are posed by a few features of the wills, the "big
pi cture" of John Kaptyn's testanentary intention seens pretty
clear fromthe | anguage of his wills, the adm ssible extrinsic
evi dence and the binding findings of Lederer J.

[ 60] So, before dealing with the specific issues raised by
the co-trustees, let ne begin with a consideration of the "big
pi cture" of the testator's intentions. First, as Lederer J.
found, John Kaptyn was a very successful and highly
sophi sti cat ed busi nessnman who knew what he owned, understood
its conplexity and knew what he wanted to do with it.

[ 61] Second, again as Lederer J. made clear in his findings,
John Kaptyn's testanentary intention contained several keys
features:

(1) he wanted his wife, Doreen, |ooked after, some |egacies
paid to friends and rel atives, and sonme charitable
donati ons nade;

(ii) he wanted to distribute the rest of his property equally
between the famlies of his tw sons;

(ti1) he wanted to skip a generation and gift his real estate
assets directly to his grandchildren; [page26 ]

(1v) he decided to place the disposition of his "corporate
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enpire" under his Secondary WIIl and let his Primary W |
deal with his nore liquid assets, [consisting] primarily of
a very sizeable investnent portfolio;

(v) the two sides of the famly were not to share assets; the
assets were to be divided between the two groups;

(vi) the grandchildren were to receive their gifted assets free
of any tax and inter-conpany debt then present in his
hol dings, with a few exceptions; and

(vii) any residue was to go to his sons in unequal proportions.

[62] Third, in terns of what John Kaptyn knew when he turned
to preparing his wills, Lederer J. pointed out the central role
t he Haschyc Schedul es played in the testator's deci sion-naking.
Those Schedul es recorded several pieces of information:

(1) the value of the assets and liabilities as at May 31, 2006
associated wth each conpany in John Kaptyn's hol di ngs
gifted to his grandchildren under his Secondary WII;

(1i) the value to each side of the famly that would result
froma division of those "net" corporate assets -- the
Schedul es showed a split of approximately $20.1 mllion to
Henry's children and $18.8 million to Sinon's;

(ti1) the net value of Marktur's liquid assets was
approximately $9.16 mllion as of May 31, 2006; and

(iv) John Kaptyn's liquid assets were worth about $21.5 nillion
as of May 31, 2006.

One can only take fromthese Schedul es that as John Kaptyn was

preparing his wills, he knew that Mrktur would provi de sone

source of liquidity, but that an even greater of anmount of
liquidity was contained in his personal investnent assets,
including a securities portfolio worth about $18.6 mllion as

of May 31, 2006.

[63] John Kaptyn's final Primary and Secondary WIIs

reflected this "big picture” intention:

(1) he placed his corporate holdings, direct and indirect, into
his Secondary Estate, with the remaining assets in his
Primary Est ate;

(1i1) he looked to the nore liquid assets of his Primary Estate
(1) to satisfy his legacies, including a cash gift to
hi s grandson, Jason, tied to the net proceeds of the
iquidation of his stock portfolio; (ii) to provide for the
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gifts to his wfe, Doreen, and [page27 Jhis former w fe,
Mary; and (iii) to fund the $3 mllion in charitable
donations he directed his trustees to make;

(ti1) he directed, in his Secondary WII, that his trustees
i qui date Marktur and use "the proceeds fromthe
[ iquidation together with the proceeds in ny Estate" to
repay certain liabilities "with the intent that the assets
di sposed of in this ny WIIl are transferred free and cl ear
of such liabilities", with certain specified exceptions;
and

(1v) he purported to divide his corporate assets, both direct
and indirect, between his two sets of grandchildren --
Jason and Jonat han were to get 9005 Leslie, 650 H ghway 7
East and 117 Ontario; and Samant ha, Robert and Al exander
were to get 9011 Leslie, Hensim Property and Captain
| nvest nents. Whet her the | anguage he used in his Secondary
WIIl was adequate, as a matter of law, to inplenent those
gifts, the fact remains that John Kaptyn could not have
been cl earer about which assets were to go to which set of
grandchi | dren.

The division of assets John Kaptyn tried to make in his Primary

and Secondary WIlls reflected the division of assets sketched

out on the Haschyc Schedul es.

[64] In sum | conclude that the "big picture"” intentions of
John Kaptyn regarding the disposition of his property on his
death were quite clear -- his Primary Estate woul d take care of
specified | egacies and gifts; specific assets in his corporate
hol di ngs woul d be divided anongst his grandchildren in such a
fashion that both sides of the famly would receive gifts of
approxi mately equal value, and the grandchildren would receive a
transfer of such assets "free and clear"” of certain liabilities.
In their reply factum Jason and Jonat han Kaptyn agreed that
"their grandfather intended a roughly equal distribution of his
Estate as between the two sets of grandchil dren, based on the
val ues he ascribed to his assets”. [See Note 51 bel ow]

[65] | recognize that in gifting sone of the corporate assets
to his grandchildren, John Kaptyn treated assets which he owned
indirectly through certain corporations in the sane fashion as
t hose which he owned directly. Wether the | anguage he used was
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sufficient, as a matter of law, to effect such transfers is an
issue | wll address later. But, putting aside that
technicality, | have difficulty understandi ng how, in reading
their father's wills, Sinon [page28 ]J]and Henry Kaptyn could
have any reasonabl e doubt about their father's intentions

-- those intentions were quite clear.

[ 66] Not only was the "big picture" clear, but John Kaptyn
gave his two sons extensive powers and directions to achieve
his intentions. First, his Primary WII| and Secondary WII| gave
the co-trustees a set of identical, broad powers of
adm ni stration. C auses 4(a)(i) through (v) of each wll
granted the co-trustees powers to (i) retain assets; (ii) sell,
call in and convert into noney any asset; and (iii) partition
or appropriate, and distribute in specie any asset. In this
regard, the two wills mrrored each other.

[67] Second, both the Primary WIIl (clause 4(a)(vi)) and
Secondary WII| (clause 4(c)) contained provisions directing the
co-trustees to look to the assets of the Secondary WIIl to
satisfy any gifts made in para. 4 of the Primary WIIl in the
event the assets of the Primary Estate proved insufficient.

[68] Then, in his Secondary WIIl, as anended by its codicil,
John Kaptyn gave his co-trustees specific directions to give
effect to his intentions to gift his corporate and real estate
assets to his grandchildren. C auses 4(d.1) and (d.2) of his
Secondary WII directed his trustees, in part, to "take such
steps as are reasonably necessary . . . to nmaximze the net
benefit to each of ny grandchildren . . . " and to "liquidate
Marktur Limted as soon as they in their discretion deemit
advi sable" and to apply "the proceeds fromthe |iquidation
together with the proceeds in ny Estate" for stated purposes.
Sinon and Henry cannot agree on what it neans "to maxim ze the
net benefit to each of ny grandchildren”; they cannot agree on
what constitutes "such steps as are reasonably necessary"” to do
so; nor can they agree on what constitutes "the proceeds from
the liquidation [of Marktur] together with the proceeds in ny
Estate", with the result that the "strategic directions" their
father thought would be sufficient to guide his sons to
i npl ement his w shes have turned into a dispute which has
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deadl ocked the adm nistration of John Kaptyn's assets.
X. Sequence of Addressing the Questions Posed by the Co-
Trust ees

[ 69] The specific questions referred by Sinon and Henry
Kaptyn to the court for opinion, advice and direction are

reproduced in Appendix "A" at the end of these reasons. | think
it appropriate to deal with the questions posed by the co-
trustees in the follow ng sequence. First, | shall consider
those questions relating to the calling-in of the assets of the
estate. Then, | wll deal with questions touching on the
paynment of John Kaptyn's debts. Next, | will turn to the

guestions involving the gifts of specific assets to the
grandchildren, followed by a consideration of the questions
relating to the condition or state in which those gifted assets
were to be [page29 Jtransferred -- i.e., free and clear from
specified liabilities. Finally, I will |look at any
m scel | aneous questions posed by the co-trustees.
Xl. Collecting Debts Due to the Estate of John Kaptyn: The

| ssue of Sal aries and Bonuses

A. The issue

[ 70] Simon has posed several questions as to whether the
trustees should cause sone of the corporations to pay to John
Kaptyn's estate bonus or salary paynents pro-rated to the date
of his death. [See Note 52 bel ow] Specifically, Sinon has asked
whet her the trustees should cause the foll ow ng conpanies to pay
the estate of John Kaptyn pro-rated bonuses for certain
corporate year-ends: 9011 Leslie -- year ending Decenber 31,
2007; 9005 Leslie -- year ending Decenber 31, 2007; Wst Beaver
Creek -- year ending Septenber 30, 2007; Marktur -- year ending
Decenber 31, 2007; and 117 Ontario -- year ending March 31,
2008.

B. Background

[ 71] Historically, John Kaptyn drew sal ari es or managenent
fees fromseveral of his corporations -- 117 Ontari o, 9005
Leslie, 9011 Leslie and West Beaver Creek. According to Jason
Kaptyn, his grandfather did so in order to defer and m nim ze
tax. For exanple, 117 Ontario held a 50 per cent partnership
share in Parkway Hotels and Convention Centre Partnership. 117
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Ontario's annual allocation of partnership profit from Parkway
Partnership for the previous partnership year, less the
expenses of 117 Ontario in its fiscal year, would usually be
paid by 117 Ontario to John as either a salary or a bonus.
Since 117 Ontario would have paid its surplus funds to Marktur
in the course of the fiscal year, it was customary for John
Kaptyn to cause Marktur to re-advance to 117 Ontario funds
equivalent to 117 Ontario's partnership profit for the previous
year. That would allow 117 Ontario to pay John a salary or a
bonus and thus elimnate taxable inconme in 117 Ontari o.

(1) Salary or bonus from 117 Ontario

[ 72] The salary or bonus was paid to John Kaptyn to defer and
mnimze tax. As Parkway Partnership and 117 Ontari o have
different year-ends, it was possible for John Kaptyn to defer
t he paynent of incone tax on 117 Ontario's proportionate share
of partnership profits for alnmost 17 nonths. Further, John
woul d [ page30 ]invest the funds in marketable securities
personal ly and be taxed at a slightly lower rate overall.

[ 73] For the Parkway Partnership year-end April 30, 2006, 117
Ontario was all ocated the anobunt of $2,195,829 as its profit
share as a partner in the Parkway Partnership. This anmount was
reported by 117 Ontario in its fiscal year ending March 31,
2007 as its share of partnership profit.

[74] Prior to [his] death, John Kaptyn did not direct that
117 Ontario pay hima salary or a bonus for 117 Ontario's
fiscal year ended March 31, 2007, and no salary or bonus was
paid or declared by 117 Ontario in favour of John Kaptyn's
estate with respect to that fiscal year. For a salary or bonus
to be paid, the liability for such salary or bonus to John
Kaptyn had to exist by March 31, 2007.

[ 75] 117 Ontario's inconme tax return for the fiscal year

[ endi ng] March 31, 2007 had to be filed with the Canada
Revenue Agency no | ater than Septenber 30, 2007. As no salary
or bonus was paid, 117 Ontario was obligated to pay corporate
tax in the amunt of $758,809 on its taxable profit of
$2,107,794 (i.e., the sumof $2,195,829 mnus certain
deductions available to 117 Ontari o).
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[ 76] For the Parkway Partnership year-end April 30, 2007, 117
Ontario was allocated a partnership profit of $929,977. These
applications pose the question whether the trustees shoul d
cause 117 Ontario to pay a salary or bonus to John Kaptyn's
estate in that anount for the corporate year-end March 31,
2008.

(i1) Salary and bonus from ot her corporations

[ 77] When he was alive, John Kaptyn also would direct other
conpanies -- 9011 Leslie, 9005 Leslie, Wst Beaver Creek and
Marktur -- to pay himan annual salary or bonus in order to
benefit fromtax deferrals. However, at no tinme did John Kaptyn
direct that of these conpanies to pay himor his estate a
salary or bonus for the 2007 fiscal year-ends of these
conpani es. For salaries or bonuses to be paid, the liability
for such salaries or bonuses had to exist by the date of death.

(ti1) No declaration of salaries or bonuses

[ 78] The parties agreed that prior to his death, John Kaptyn
did not take any steps to cause these conpanies to declare the
paynment of a salary or bonus to himfor their |ast corporate
year, nor did the trustees take any steps to decl are such
sal aries or bonuses for the corporate years in question.

C. Positions of the parties

[ 79] Sinon Kaptyn took the position that no salary, bonus or
managenent fee is payable to the estate of John Kaptyn from

[ page3l ]t hose conpanies -- nost of which were gifted to his
grandchil dren -- because such paynents woul d have the effect of
benefitting the residuary beneficiaries, when the testator's
intent was to maxi m ze the value of the conpani es bequeathed to
hi s grandchi |l dren.

[ 80] Henry Kaptyn argued that this issue is nore properly
dealt with on a passing of accounts application. | gather Henry
takes this view because he contended that his brother
unilaterally filed a tax return for 117 Ontario for the
rel evant period which did not declare a salary or bonus and
that such conduct shoul d be reviewed on a passing of accounts.
Al ternatively, Henry Kaptyn submtted that a salary or bonus
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payable to the estate shoul d have been decl ared by these
cor porations.

[ 81] Jason and Jonat han Kaptyn contended that the conpanies
shoul d not pay a salary or bonus to the estate.

[82] The OCL [OFfice of the Children's Lawer] submtted that
no basis existed at the present tine for the trustees to
aut hori ze such paynents.
D. Anal ysis

[83] In order for a corporation to deduct the paynment of a
sal ary or managenent fee in a year for incone tax purposes, the
sal ary or managenent fee nust be paid within 180 days of it
bei ng declared. There is no dispute that John Kaptyn did not
cause 117 Ontario to declare the paynent of a salary or
managenent fee to himfor the corporate year ending March 31,
2007, and there is no dispute that the trustees did not cause
117 Ontario and the other conpanies to declare such paynents
for the corporate fiscal years in which John Kaptyn died. The
180 days has | ong passed in respect of each such corporation.

[84] G ven that the trustees, by virtue of their failure to
act together, did not cause the corporations to declare the
paynment of sal aries or managenent fees to the estate of John
Kaptyn for the years in question, | regard the questions posed
on this issue as noot and see no need to answer them

[85] In declining to answer the questions, | nake no comrent
on the reasonabl eness or propriety of the conduct of either
estate trustee in respect of the failure to declare the paynent
of salary or nmanagenent fees.

XlI. The Paynment of John Kaptyn's Debts
A. The issue

[86] The trustees have rai sed several questions about the
allocation of liabilities between the Primary and Secondary
Estates [page32 Jof John Kaptyn. [ See Note 53 bel ow] Henry
Kaptyn has framed several questions with the view of
ascertaining whether the two wills contenplated shortfalls in
either the Primary or Secondary Estate. [See Note 54 bel ow] Both
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trust ees have asked whet her the deceased's debts should be paid
primarily out of the Primary Estate or Secondary Estate, or
equal ly out of both, or in sone other proportion. [See Note 55
bel ow] Both have asked whether the estate's tax liability
related to the deened disposition of assets distributable under
each will should be paid fromthe assets to which the tax
liability related or otherwi se. [See Note 56 bel ow

B. Background

[87] At the time of his death on May 8, 2007, John Kaptyn's
Primary Estate was worth about $26.48 nillion and his Secondary
Estate $41.52 million. The assets of his Primary Estate were
much nore liquid than those of his Secondary Estate. The
Primary Estate cash and investnment portfolios were val ued at
about $24.16 mllion. Al though Marktur, the conmpany which he
directed be |iquidated, had shares valued at $12.19 mllion,
that valuation included the shares in Captain Investnent, a
conpany John Kaptyn wi shed to gift to Henry's children.

[88] The main debts and expenses of John Kaptyn identified by
the parties in their materials were the foll ow ng:

[ QL: GRAPHI C NAME="1020R3d001- 1. j pg"/]
[ page33 ]

[89] By order made April 24, 2008, Archibald J. directed that
the taxes associated with the termnal tax return be paid out
of funds available in the Primary Estate, subject to a possible
| ater determ nation on these applications that the taxes be
paid fromthe Secondary Estate. By judgnent dated Decenber 19,
2008, Lederer J. ordered that the costs of the will-challenge
l[itigation be paid fromthe residue of the Primary Estate.

[90] The termnal tax return filed for John Kaptyn recorded
t axabl e i ncome of $23.274 mllion, of which $21.304 mllion
related to taxable capital gains. O the total capital gains of
$42.609 mllion, approximately $37.272 nmillion related to the
gains occurring as a result of the deened disposition of John
Kaptyn's shares in conpanies formng part of his Secondary
Estate -- 117 Ontari o, West Beaver Creek, Mrktur, 9005 Leslie
and 9011 Leslie -- and $5.015 million arising fromthe deened
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di sposition of his investnent portfolio. Mst taxable incone
therefore resulted fromthe deenmed disposition of his
shar ehol dings in Secondary Estate conpani es.

C. Positions of the parties

[ 91] Henry Kaptyn took the position that a proper
interpretation of the wills requires that tax liabilities
related to specific Primary or Secondary Estate assets should
be paid fromthe residue of the respective estate, and ot her
liabilities identified as a Primary Estate or Secondary Estate
l[iability should be paid fromthe respective estate. Mre
specifically, Henry Kaptyn submtted that the capital gains tax
arising fromthe deened disposition of a particul ar asset
shoul d be paid fromthe assets of the Primary or Secondary
Estate to which it belongs. Accordingly, in Henry's view, the
Secondary Estate should be | ooked to in order to pay the
capital gains taxes associated with the deened di sposition of
the corporate shares in the Secondary Estate. Henry Kaptyn
submtted that the paynent of debts and taxes out of the
residue of the Primary or Secondary Estate is not necessary
because the assets thensel ves are capabl e of paying their own
debts and taxes.

[92] Sinmon Kaptyn submitted that the residues of both the
Primary Estate and Secondary Estate are jointly and severally
Iiable for the paynent of debts and "upon one residue being
exhausted, the other residue is to be applied to pay debts".

[ See Note 57 below] He al so argued that capital gains tax is a
debt of the estate which nust first be paid out of the estate's
resi due. [page34 |

[ 93] Jason and Jonat han Kaptyn supported the position
advanced by their father.

[94] The OCL took the position that as |ong as residual
assets existed in both the Primary and Secondary Estates, they
shoul d be | ooked to in order to satisfy John Kaptyn's debts,

i ncl udi ng personal inconme taxes, so that the gifts nmade in
para. 4 of the Secondary WIIl are maintained and do not abate.
D. Anal ysis
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[ 95] The paragraphs of the Prinmary and Secondary WIlIls
dealing with the paynent of debts and expenses are virtually
i denti cal

4(b) To pay out of and charge to the capital of ny general
Primary [ Secondary] Estate, my just debts, funeral and
testanentary expenses and all succession duties and Primary

[ Secondary] Estate[,] inheritance and death taxes, whether

i nposed by this or any other jurisdiction whatsoever that may
be payable in connection with any property passing on ny
death (but not including any property transferred to or
acquired by a purchaser or transferee upon or after nmy death
pursuant to any agreenent with respect to such property, and
not including any property which does not actually pass on ny
death but is nerely deened so to pass by any governing | aw,
save as hereinafter nmentioned) or in connection wth any
insurance on ny life and/or annuities on ny life or any gift
or benefit given or conferred by nme either during ny lifetine
or by survivorship or by this ny WIIl or any Codicil hereto,
and whet her such duties and taxes be payable in respect of
Primary [ Secondary] Estate[s] or interests which fell [fall]
into poss ession at ny death or at any subsequent tine; and |
hereby authorize ny Trustees in their uncontrolled discretion
to conmute or prepay any such taxes or duties. Any duties or
taxes so paid shall be treated as an ordi nary debt of ny
Primary [ Secondary] Estate.

[96] As a matter of |aw, debts, funeral and testanentary
expenses, and the costs and expenses of adm nistration of an
estate are payable out of the residue "except so far as a
contrary intention appears fromthe person's will or codicil".

[ See Note 58 bel ow] I ncone tax payable on capital gains arising
on the death of the deceased is a general debt of the estate,
payabl e out of the residue, unless otherw se provided by the
terms of the will. [See Note 59 bel ow

[97] In each will, John Kaptyn charged his respective defined
"estate" with the paynent of "ny just debts, funeral and
testanmentary expenses". Neither will contained | anguage
directing the executors to look only to the assets governed by
that will in order to pay any debts or liabilities associated
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with that will. Instead, John Kaptyn appointed the sane
executors for [page35 ]his Primary and Secondary WIlIls, naned
the sane residuary beneficiaries in the sanme proportions under

each will, and then included virtually identical, general debt-
paynment | anguage in each will -- the | anguage chosen made

hi s debts and expenses the responsibility of both the Primary
and Secondary Estate. Such drafting, | conclude, indicates that

John Kaptyn intended that the residues of both his Primary
Estate and Secondary Estate be made avail able to pay his debts
and expenses.

[98] | see nothing in the | anguage of either will pointing to
an intention that responsibility for the paynment of particul ar
debts be limted to the residue of the Primary or Secondary
Estate in which those debts arose. Although para. 4(b) in both
W lls include the phrase, "in connection with any property
passing on ny death (but not including . . . and not including
any property which does not actually pass on ny death but is
nmerely deened so to pass by any governing | aw, save as
herei nafter nentioned)", | do not read those phrases as
assigning the tax liability for the deened di sposition of
assets to the particular Primary or Secondary Estate. Those
phrases sinply clarify that capital gains taxes do not form
part of "all succession duties and Primary [ Secondary] Estate
i nheritance and death taxes" referred to earlier in para. 4(b),
| eaving the capital gains portions of incone taxes to be
treated under each will as part of his "debts". Accordingly, |
do not accept Henry Kaptyn's argunent that the phrase "d eath
taxes" as used by the testator was intended to include capital
gai ns payabl e on the deened disposition caused by the
testator's death. Capital gains taxes so arising are sinply a
formof income tax under the Canadian tax reginme, not a death
t ax.

[99] Further, although John Kaptyn included in both wills a
pour -over clause which woul d ensure paynent of the | egacies
specified in his Primary WIIl fromthe assets of his Secondary
Estate in the event of a shortfall in his Primary Estate, the
cl ause does not cover the paynent of debts or expenses and does
not detract fromthe interpretation that the residues of both
the Primary and Secondary Estate were available to pay the
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testator's debts and expenses.

[ 100] The evidence of the surrounding circunstances al so
supports this interpretation. John Kaptyn knew what he owned
and understood the business world, including taxes. The Haschyc
Schedul es had given the testator a pretty good i dea about where
his liquidity lay and the value of the corporate assets he
w shed to give to his grandchildren. To accept Henry Kaptyn's
position that the assets of each estate -- Primary or Secondary
-- should satisfy only the debts or expenses associated with
that estate would risk requiring the executors to sell sone of
the corporate assets he [page36 Jwi shed to give to his
grandchildren in order to neet the tax liabilities generated by
t he deened disposition of those shares, all the while |eaving a
huge pool of liquid assets untouched in his Primary Estate.
Such a result would go directly contrary to John Kaptyn's
intent to benefit his grandchildren.

[ 101] The OCL submtted that the provision in clause 4(d.1)
of the Secondary WII| (as anmended) directing the trustees to
use the proceeds fromthe liquidation of Marktur together with
the proceeds in the testator's estate for "the paynent of taxes
i nposed by any Anerican and/or Canadi an jurisdiction on each
such corporation" created a pool fromwhich to pay the
testator's personal taxes. | will address clause 4(d.1l) in sone
detail below, but suffice it to say |I conclude that the clause
does not address the issue of the testator's personal taxes,
i ncl udi ng taxes cal cul ated on capital gains arising by reason
of his death, but deals instead with taxes inposed on
corporations wthin his holdings.

[ 102] The questions posed by both executors ask for gui dance
i n understanding the extent to which they should | ook to the
resi dues of the Primary and Secondary Estate to pay the
testator's debts and expenses. Fromthe perspective of the
residuary beneficiaries, it nmakes no difference -- Henry and
Sinon Kaptyn are the residuary beneficiaries under each wll
and in the same proportion. That points to what | would have
t hought to be the obvious answer intended by their father
-- pay the debts and expenses fromthe appropriate pool of
assets in order to acconplish the testator's goals of |eaving
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bequests to naned individuals and ensuring that his
grandchildren end up with the gifts he specified. Since the
Primary Estate holds nost of the liquidity, that would seemto
be the obvious place to start. That said, | see no need to give
detai |l ed gui dance on the precise proportions. John Kaptyn had
confidence that his sons could figure out how to pay his debts
and expenses while ensuring his gifts were achi eved.
XiI'l. The Effectiveness of Gfts of Specific Assets to the
Grandchi |l dren
A. The issue

[103] In clauses 4(e) and 4(f) of his Secondary WIIl, John
Kaptyn purported to gift nost of his corporate and real estate
assets to his grandchildren -- 9005 Leslie, 650 H ghway 7 East
and 117 Ontario to Jason and Jonat han; and 9011 Leslie, the
Hensi m Property and Captain Investnents to Samant ha, Robert and
Al exander Kaptyn. In the broadest, colloquial, sense of the
word, John Kaptyn owned all those assets at the tinme of his
death. In a narrower, |egal sense, he owned sone of the assets
[ page37 ]Jdirectly -- shares in 117 Ontario, 9005 Leslie and
9011 Leslie -- but others he owned indirectly -- 650 H ghway 7
East and the Hensi m Property through his ownership of West
Beaver Creek, and Captain Investnents through his ownership of
Mar Kkt ur .

[ 104] One reasonably could have thought that since the co-
trustees exercised control over all those assets, either
directly or indirectly, it would be a sinple task for themto
take the appropriate steps to give effect to their father's
clear intention of giving specific assets to certain of his
grandchi l dren. That has not occurred. The two brothers are
i ncapabl e of co-operating to give effect to their father's clear
intention. Instead, both trustees have posed a nunber of
gquestions about the effectiveness of certain of the gifts. [See
Note 60 bel ow] Specifically, they have asked whet her the devises
of the follow ng assets adeem -- 650 H ghway 7 East; [See Note
61 bel ow] the Hensi m Property; [See Note 62 bel ow] and Captain
| nvestnents Inc. ("Cl1"). [See Note 63 below] In addition,
gquestions were posed about the effectiveness of the gift of
occupancy of the Florida Residence given to Doreen Kaptyn in
light of the ownership of that property by Cll. [See Note 64
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bel ow]
B. Background

[ 105] As nentioned, in clause 3(a) of his Secondary WI Il John
Kaptyn defined his Secondary Estate to include the assets in
his corporate enpire

The term"nmy Secondary Estate" for all purposes of this ny
WI1l shall refer only to ny shares in the capital of the
foll ow ng conpani es: Elgin Commercial Devel opnments Inc.; 9005
Leslie Street Inc.; 9011 Leslie Street Inc.; Jubilee
Commercial Holdings Inc.; Marktur Limted; Captain

| nvestnents, Inc.; Parkway Hotels & Convention Centre Inc.;
1171757 Ontario Inc.; and West Beaver Creek Managenent Inc.,
and any ot her shares which are registered in ny nane on the
share regi sters of conpanies after the date of this WII
(Hereinafter called "ny Corporations").

[ 106] Apart from Jubil ee and 9005 Leslie, in which he held 80
per cent of the issued comon shares, John Kaptyn owned all the
i ssued conmon shares in the other corporations naned as formng
part of his Secondary Estate. In the case of Jubilee and 9005
Leslie, the Sinmon Kaptyn Fam |y Trust held the other 20 per
cent of the issued common shares. [page38 ]

[ 107] O auses 4(e) and 4(f) of his Secondary WIIl, as anended
by the codicil, purported to divide nost of John Kaptyn's
Secondary Estate between his sets of grandchildren in the
fol | owm ng manner:

4(e) | give to ny grandson, JASON KAPTYN, and ny grandson,
JONATHAN KAPTYN, who are the sons of ny own son SI MON KAPTYN
equal ly, any interest that | may have, including w thout
[imtation, ny shares of stock, whether conmmon, special or
preferred, owned by ne in:
(1) 9005 Leslie Street Inc; and 650 H ghway 7 East,
Ri chnond Hi || property.
(1i) 1171757 Ontario Limted, provided that JOHNATHAN
KAPTYN shall have first granted in witing to JASON
KAPTYN uncondi ti onal power of attorney to nanage
the assets of 1771757 Ontario Limted, including
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without Iimtation a permanent proxy to vote the
shares of both 1171757 Ontario Limted and Parkway
Hotel s & Convention Centre Inc., the granting of
which is to be conpleted wwthin the first six (6)
nmont hs next follow ng the date of ny death.
Jason Kaptyn had assisted his grandfather in operating the
hotels which fell under the 117 Ontario corporate unbrella, and
this gift was intended to ensure that Jason would continue to
manage t hose properties.

[108] As to the children of Henry, John Kaptyn nmade the
followng gifts:

4(f) | give to ny grandchil dren, SAMANTHA KAPTYN; and, ROBERT
KAPTYN; and ALEXANDER KAPTYN, who are the issue of ny son
HENRY W LLHELM KAPTYN, in equal shares per stirpes, all ny
common owned by ne in: 9011 Leslie Street Inc.; the Hensin
Property; and Captain Investnents, Inc. Notw thstanding the
foregoing, ny Trustees shall hold in trust in accordance with
t he provision of paragraph 4(k) of this my WII the
appropriate proportion of the such share for the issue of ny
son HENRY VWHI LLHELM KAPTYN entitled to such portion and who
has not attained the age of thirty-five (35) years on the day
of ny death

[ 109] Al though clauses 4(e) and 4(f) clearly identify who
gets what, two issues arise. First, John Kaptyn did not own
directly shares in Cll; he had an indirect interest in that
conpany through his ownership of its parent, Marktur. Second,
John Kaptyn purported to split the assets of West Beaver Creek

between his two sets of grandchildren -- 650 H ghway 7 East to
Jason and Jonat han, and the Hensim Property to Samant ha, Robert
and Al exander -- instead of splitting different anounts of his

sharehol dings in Wst Beaver Creek to each set of

grandchi l dren. Neverthel ess, John Kaptyn's schene of
distribution in clauses 4(e) and 4(f) of his Secondary WI I
mrrored that sketched out in the Haschyc Schedul es and sought
to inplenent his testanentary intention, which Lederer J. found
to be as follows [at paras. 29-30]: [page39 ]

In the sumrer of 2006, John Kaptyn determned to
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restructure his estate. He wanted to "skip a generation". He
wanted his real estate assets to be distributed to his
grandchildren. He wanted his wi fe | ooked after and to make
sone charitable donations. The residue would go to his sons.

He wanted the assets left to the children of his son,
Henry, to be equal in value to the assets left to the
children of his son, Sinon. The famlies were to be treated
the sane. There was to be no shared ownershi p between them
This necessitated a consideration of the division of the
asset s.

[ 110] So, notw thstandi ng that John Kaptyn owned, either
directly or indirectly, all the assets he purported to gift to
his grandchildren in clauses 4(e) and 4(f) of his Secondary
WIIl, and notw thstanding that his co-executors possess al
necessary powers to give effect to John Kaptyn's clear intent,
they conme before this court querying whether the | anguage used
in the Secondary WI|l was adequate, as a matter of law, to give
effect to John Kaptyn's clear intention. Let ne describe the
position taken by the co-executors and other parties on this
i ssue and the argunents they advanced in support of their
positions.

C. Positions and argunents of the parties
C.1 Sinon Kaptyn

[111] In his factum Sinon Kaptyn submtted that the gifts by
his father of 650 Hi ghway 7 East, the Hensim Property and Cl
fail ed because John Kaptyn did not own those assets. He
contended that courts consistently have applied a rule that a
gift of specific property fails or adeens when its subject
matter is not found anong the testator's assets at the
testator's death. Even if the application of such a rule
effected a result directly contrary to the intention of the
testator, Sinon Kaptyn contended that the rule nmust be applied,
citing, in support, the 1923 decision of the Suprenme Court of
Canada in Church v. HIl, [See Note 65 below in which M gnault
J. wote: "Dura lex, it is true, sed |lex, and the | aw nust be
applied.”

[112] Sinmon Kaptyn al so pointed to a nunber of authorities
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whi ch, he submtted, uniformy applied the principle that where
a testator devises specific property to a beneficiary and such
property is held by a corporate vehicle controlled or wholly
owned by the testator, the gift fails because the property was
not owned by the testator and the property falls into the

resi due of the estate.

[113] Sinmon Kaptyn further submtted that it would be an
entirely specul ative undertaking to determ ne what John Kaptyn
woul d have done with the three assets had he known that he
[ page40 ]Jcould not devise themin the manner that he did.
Accordi ngly, Sinon Kaptyn argued that the court nust find that
the gifts failed and that the properties fall into the residue
of the Secondary Est ate.

[114] Sinon's subm ssions wll receive consideration. At the
sane time, | confess to sonme unease that an executor of an
estate woul d advance aggressively a position contrary to the
interests of other beneficiaries, but which would benefit him
as a residuary beneficiary under the wlls.

C. 2 Jason and Jonat han Kaptyn

[ 115] Jason and Jonat han Kaptyn, the beneficiaries of the
purported gift of 650 H ghway 7 East, supported their father's
position, and they submtted that the gifts of the three assets
-- including the gift of 650 H ghway 7 East to them-- failed
because the | aw of adenption appli ed.

C. 3 Henry Kaptyn

[116] Henry Kaptyn submtted that since his father indirectly
owned the properties in question, the trustees could exercise
control over the relevant conpanies to effect the devises to
t he grandchildren in accordance with John Kaptyn's w shes.

C. 4 Al exander Kaptyn

[117] Al exander Kaptyn adopted the position advanced by his
father, Henry Kaptyn.
C.5 Ofice of the Children's Lawer

[ 118] The OCL concurred with the subm ssion of Henry Kaptyn,
and it further submtted that since the intention of John
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Kaptyn was clear and certain, the court could rectify the wll
to add several words necessary to give effect to the devises to
t he grandchil dren.
D. Anal ysis
D.1 Adenption

[119] Where a will describes the subject matter of a gift with
specificity, adenption of the specific | egacy occurs "if, at the
testator's death, the specific property is not found anong the
testator's assets". In those circunstances, the gift fails, or
adeens. [ See Note 66 below] As explained by Gllese J.A in
McDougal d Estate v. Gooderham [page4l ]

WIlls often contain bequests, which are directions that
specific itens of property are to be given to naned

reci pients upon the testator's death. Sonetinmes the specified
item cannot be found anong the testator's assets at the tine
of death. This can happen because the itemis | ost,
destroyed, sold or given away before the testator dies. At
common law, in such a situation, the bequest is held to have
adeened and the gift fails. If there are proceeds fromthe

di sposition of the itemof property, the proceeds fall into
residue and are distributed accordingly. The proceeds are not
given to the naned beneficiary. [ See Note 67 bel ow

[120] In Doyle v. Doyle Estate, [See Note 68 below G eer J.
referred to the rationale for adenption as identified by the Law
Ref orm Comm ssion of British Colunbia in its 1989 report, "WIls
and Changed Circunstances":

This rule is based on two assunptions. First, it is assuned
that a testator who nmakes a gift of a particular item of
property does not intend to confer general econom c benefit
on the beneficiary. Second, it is assuned that when property
cannot be found in the testator's estate after his death, he
intended to revoke the gift of it in his wll.

D.2 Cases relied upon by Sinmon Kaptyn and his sons

[ 121] Sinmon and his sons, Jason and Jonathan, relied on two
mai n groups of cases in support of their positions that John
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Kaptyn's gifts of indirectly owed assets failed -- the "sale
prior to death" cases and the "property owned indirectly
t hrough a corporation" cases.
D.2.a. The "sale prior to death" cases: Church v. H |l
[ See Note 69 below] and WIson Estate (Re) [ See
Note 70 bel ow]

[122] In Church v. HIl, the testator had devised a specific
property to his youngest daughter and |left the balance of his
property to be divided equally anongst his other three
children. A year before he died, the testator entered into an
agreenent of purchase and sale for the property under which the
purchaser paid a certain anount down and then agreed to pay the
bal ance through nonthly installnments. Upon paynment in full, the
purchaser would obtain a deed for the |l and. Foll ow ng her
father's death, the youngest daughter clainmed, not an interest
in the property, but the bal ance of the purchase price due. The
Suprene Court of [paged42 ]Canada rejected her claim holding
that at the tine of the testator's death the purchaser had
acquired equitable ownership of the property to the extent of
nmoneys paid and that the estate was not entitled to cancel the
contract. The estate was left with a claimfor the bal ance of
t he purchase price. Since the testator had devised the property
to his daughter, and not the proceeds of its sale, the bal ance
due of the purchase price fell into the residue.

[123] It was an unhappy court that reached such a result.

M gnault J. could not conceal "ny regret that this result
cannot be avoided"; Chief Justice Davies felt conpelled to
reach the result, but did "so wth great regret”; and Duff J.
joined in the general expressions of regret.

[124] A simlar result was reached in WIlson Estate (Re), a
case in which the testatrix had left a specific devise of the
"house and property | nmay own and be using as a residence at
the tinme of ny death”. But, she had sold the house prior to her
death, with the estate retaining sone of the proceeds of the
sale and a nortgage that had secured the sale.

[125] | do not find the decisions in Church v. H Il or WIson
Estate (Re) hel pful because the facts differ fromthose in the
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present case. There, the deceased had sold assets prior to their
deat hs; the question then becane who was entitled to the
proceeds fromthose sales. Here, John Kaptyn did not sell any of
the gifted properties prior to his death. At the tinme he nmade

his Secondary WIIl, he owned the three assets either directly or
indirectly; that situation continued to prevail at the tinme of
his death. Moreover, the result in Church v. H Il would not

occur now because of statutory enactnent. [See Note 71 bel ow
D.2.b. The "property owned indirectly through a
corporation"” cases: Thornton Estate [ See Note 72
bel ow] and Wng v. Lee Estate [See Note 73
bel ow]

[ 126] Sinon Kaptyn pointed to a nunber of authorities which,
he submtted, applied the principle that where a testator
devi ses [paged43 ]specific property to a beneficiary and such
property is held by a corporate vehicle controlled or wholly
owned by the testator, the gift fails because the property was
not owned by the testator, and the property falls into the
resi due of the estate.

[127] In Thornton Estate, the surrogate court held that
because all of the |lands specifically devised by the testator
were owned by a corporation of which he was the sole

sharehol der, the gifts adeened and fell into the residue. The
case offered little legal analysis, relying on cases such as
Church v. Hill for the proposition that where a testator

devi ses specific property, but it is not found anongst his
assets at death, the gift fails. In a related solicitor's
negl i gence case, the Saskatchewan Court of Appeal comrented
that the surrogate court had m sdescribed the result as one of
adenption; inits view, a nore proper description would be to
view the gifts as ineffective because the testator had no | and

to give at the tine he nade the will. [See Note 74 bel ow
[128] In one case referred to by Sinon Kaptyn -- Meier Estate
(Re) [See Note 75 below] -- the testator had owned all the

shares of the corporation whose assets he purported to gift. In
Meier Estate, the court did not give effect to a gift of "ny
farm ands" when legal title to the farnml ands was held at the
time of the testator's death by a corporation of which he was
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the sol e shareholder. In that case, the court said that it had
no doubt about the testator's intentions:

This is not a case in which the testator's intentions are in
any way anbi guous. On the face of the WIIl, it is clear that
the testator intended to di spose of the farm ands, and he
intended to give themto the claimant. [See Note 76 bel ow
Yet a few paragraphs later, after finding the gift ineffective,
the court stated:

| amsatisfied that the testator intended to give the

farm ands to the claimant. But he did not own them he owned
shares in the corporation that owed them The testator could
not give what he did not own, and the attenpt to determ ne
what he woul d have done had he been aware of the nature of

the ownership of the land is an entirely specul ative
undertaking. [See Note 77 bel ow

| confess to sone confusion as to how such an undertaking coul d
be specul ative when the court entertai ned no doubt about the
testator's intention regarding the property. [paged44d ]

[129] In two cases -- Wng v. Lee Estate [See Note 78 bel ow
and Lewis's WIIl Trusts (Re) [See Note 79 below] -- the
testators owned sone, but not all, of the shares in a famly
hol di ng conpany, but in their wlls the testators purported to
devi se property owned by those corporations, or the proceeds
derived fromthe realization of those properties. The courts
held that the gifts failed. As the British Colunbia Court of
Appeal observed in the Wng case:

: | note that, not only did the deceased not own the
specified Al berta property, nanely, the real estate, he did
not even own all of the shares of the conpany which owned the
real estate. In these circunstances, it could not be said

wi th any degree of certainty what the deceased woul d have
done if he had understood the nature and extent of the
property he owned at the tinme he made his WIl. Rewiting the
deceased's WIIl in these circunstances woul d be a specul ative
exercise, at best. [See Note 80 bel ow

[130] In Lewis's WIIl Trusts (Re), the court noted that the
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corporation owned nore than just than farm property devi sed by
the testator in his wll, making any discernment of his
intention that much nore difficult. [See Note 81 below] In
Lews' WII Trusts (Re), the court cautioned:

If the devise of the farmis to be given effect as a gift to
the plaintiff son of the 750 shares of the testator in the
conpany [out of 1,000 issued shares], it is necessary, in ny
judgnent, to accept this principle, nanely that, if a court
of construction is satisfied that had the testator truly
apprehended the asset which he held he woul d have di sposed of
it in a particular way, it becones proper, as a matter of
construction, to give effect to that intention. O course,

t he conclusion of the court that the testator would have so

i ntended can only be reached with the assistance of evidence

which is adm ssible and the | anguage of the will itself. But
| am not satisfied that the principle represents a correct
statenent of the law. What the court has to do, | think, when

faced with a testanmentary provision the effect of which is in
guestion, is to consider the |anguage used in the |ight of
the extrinsic evidence that is admssible and try to forma
view as to what the testator neant by that |anguage[.]

If the construction of the testanentary |anguage in that way
IS not possible, because the testator at the tine he made his
will is under a m sapprehension as to what he owns, it is
not, in ny judgnment, perm ssible for the court to alter the
| anguage so as to nmake the gift apply to a different asset
al toget her, notw thstanding that the court may be satisfied
as to what the testator would have done had his m nd been
directed to the actual asset he owned.

[ page45 ]

That principle seenms to ne to be a necessary principle of
construction because otherw se the process of construction
woul d nerge into a process under which the court itself would
be making a will for the testator on the basis of evidence as
to what the testator woul d have done had he had in mnd the
true position which he did not have in m nd when he nade his
will. That, as it seens to ne, is a process which, as a matter
of principle, the courts ought not to undertake. [See Note 82
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bel ow]
D.3 Cases relied on by Henry Kaptyn

[ 131] Henry Kaptyn submitted that two Ontari o cases --
McDougal d Estate and Doyl e v. Doyl e Estate -- showed the
w I lingness of courts to | ook beyond the corporate form of
ownership of assets and to resist an overly technical approach
inorder to fulfill the intentions of the testator.
D.3.a. McDougal d Estate

[ 132] The McDougal d Estate case did not involve the
construction of a will; it dealt wwth an interpretation of the
anti-adenption provisions in the Substitute Decisions Act, 1992.
[ See Note 83 bel ow] However, certain facts bear sone resenbl ance
to those in the wlls before ne. Ms. McDougal d owned her
resi dence in Pal m Beach, Florida through a wholly owned hol di ng
conpany which held title to the property. In her will, she nade
a specific bequest of that property in the follow ng terns:

3. I GVE ny property, including any property over which |
may have a general power of appointnment, to ny Trustees upon
the followng trusts

(12) To transfer to ny sister, CECIL E. HEDSTROM if she
survives ne for a period of sixty days for her own use
absolutely the property nunicipally known as 640 South Ccean
Boul evard, Pal m Beach, Florida, U S. A and owned by ne
together wth all furniture, furnishings and equi pnent
therein contained or used in connection therewth.

Paragraph 4 of her will provided:

If at ny death any property referred to in paragraph 3 is
owned by a corporation controlled by nme i medi ately prior to
my death, | direct ny Trustees to do or cause to be done al

t hi ngs necessary to transfer that property held by the
corporation to the person referred to in that paragraph

wi t hout consi derati on.

[ 133] Although the interpretation of the will was not an
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issue in the proceedings, Gllese J. A nade the follow ng
comments about the effectiveness of this testanentary
techni que: [ page46 |

The attorneys' second obligation was to ensure that M.
McDougal d's testanmentary intentions were fulfilled. Under the
terms of Ms. McDougald's wll, her sister, Cecil Hedstrom
was to receive the Pal m Beach property. The fact that a
corporation owned the property was not a probl em because
paragraph 4 of the wll directed her trustees to do whatever
was necessary to transfer property held by the corporation to
the beneficiary. [See Note 84 bel ow]

D.3.b. Doyle v. Doyle Estate

[134] In the Doyle Estate case, the testator provided in his
will that "Insofar as ny shares in the business known as DOYLE
ELECTRI C LI M TED are concerned, | AUTHORI ZE ny Trustees to sel
the same on the best terns possible as soon as nay be
convenient after ny death and to pay the incone therefromto

his wi fe, daughter and stepdaughter in different
proportions. He left the residue of his estate to his wfe.

[ 135] A year after he nmade his will, the testator effected a
s. 85 incone tax roll-over, the result of which saw the
testator owning all the shares in Newco and Newco owni ng al
the shares in Doyle. The testator |ater changed the nanme of
Doyl e to Theabush I nvestnents Limted.

[ 136] An issue arose as to whether the gift of the Doyle
shares adeened because the testator did not own them at the
time of his death; Newco did. Geer J. held that no adenption
had occurred for several reasons. First, the will did not
contain a specific bequest of the Doyle shares, rather a
bequest of inconme fromthe sale of shares. Second, it was clear
that the testator had intended to benefit his daughter with a
gift of part of the proceeds fromthe sale of his only mgjor
asset -- the Doyle shares. Third, the doctrine of tracing
enable the court to follow the shares through the testator's
ownership of Newco to Theabush. As expl ained by Geer J.:
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This principle was applied, in ny view, by our Court of
Appeal in Re Bird (1942), O R 415 at p. 419 where it held
referring to Theobald on WIlls 9th ed., p. 107:

The Court, in construing a wll such as this, is entitled
to take into consideration the condition of things in
reference to which it was nmade, and, where there exists a
specific description, to consider all the circunstances
relating to the property and material to identify the thing
descri bed.

Applying this principle to the case at bar, the Doyle
shares can be traced to the Theabush shares which are held by
Newco. The shares have changed in nane only. Newco owned the
Doyl e shares. There was no sale of shares, no stock splits,
no stock conversion, no attenpt by the deceased to divest
himsel f of them and finally no attenpt by himto change his
WI!1l when he did dispose of the assets of Doyle Electric
Limted. The only change which occurred was the change of the
Doyl e Electric Limted nane to Theabush Investnents Limted.

[ paged7 ]

it is inportant that the shares can be traced to their
present reincarnation in Theabush. No one but the deceased
had an interest in themand their value. At his death, this
val ue was effectively the value that the deceased' s daughter
and her husband had paid for the assets of the conpany when
t hey bought them The corporate veil cannot be used to deter
the tracing. [See Note 85 bel ow

[137] Greer J. concl uded:

| have therefore concluded that the doctrine of adenption
does not apply to the case at bar and hold that the Theabush
shares held by Newco, the shares of which were owned by the
deceased at his death, are the Doyl e shares for purposes of
interpreting the terns of the deceased's WIIl. As | understand
it fromthe affidavit evidence, the assets of Theabush are
liquid securities which can easily be realized and converted
into cash. The conpani es can then be wound up and the cash
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paid to the executors to be divided by themand paid to the
beneficiaries in the appropriate percentages as are set out in
subpar agraph 3(b) of the WIIl. [See Note 86 bel ow

[ 138] The Court of Appeal dism ssed an appeal fromthe
judgnment of Greer J.: "The will, viewed as a whol e indicates
that the testator intended to benefit the respondent with a
gift of half the value of one of her major assets. This was not
a specific bequest and the doctrine of adenption does not
apply." [See Note 87 bel ow

D.4 Cases relied upon by the Ofice of the Children's
Lawyer: The m sdescription of property and
rectification cases

[139] As the OCL noted in its subm ssions, several
interpretative thenes run through the jurisprudence on the
construction of wills. The thenes do not necessarily operate in
the sane direction; in some cases, tensions exist anongst them
But they are designed to serve as aides to the court in
endeavouring to give effect to the testator's intentions. In
the present case, the OCL highlighted several of those thenes:
(1) the need to read a will so as to lead to a testacy, not an

i ntestacy, because it is presuned that a testator intended

to dispose of his estate by his will. [See Note 88 bel ow

Lord Esher described this as a "golden rule"; [See Note 89

bel ow] [ page48 ]

i) totry to give effect to a testator's intention where he
has used an anbi guous phrase or word, including ignoring,
addi ng or substituting words or making a change to give
effect to the intention of a testator as |long as that
intent is plain and clear; [See Note 90 bel ow

i) but, by way of limtation, to eschew substantially
rewwiting a will or witing a neww ||l because "it is
entirely another thing to supply a m ssing bequest out of
thin air". [See Note 91 bel ow

~—

(i

[ 140] Agai nst that background, courts have been ready, where
an anbiguity or mstake exists in a wll, to consider extrinsic
evidence and, in the proper case, either delete words
m stakingly included in a wll or insert words if the context
conpels their insertion by necessary inplication. In support of
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this proposition, the OCL referred to several cases in which
courts corrected m sdescriptions of lands in a testator's wll
by rectifying the will to identify the property properly where
the testator's intention could clearly be ascertained. [See Note
92 below] In other cases, courts have been prepared to insert
| anguage into a will where a review of the will made it "obvious
that it has been copied in a blundering manner" [See Note 93
below], or the failure to correct "an obvious error” would | ead
to a "pal pably absurd conclusion”. [See Note 94 bel ow

D.5 What precisely is the issue?

[141] | reviewed at sone |ength above the adm ssible
extrinsic evidence relevant to the question of the
interpretation of John Kaptyn's wills, together with the
specific, binding findings nmade by Lederer J. regarding John
Kaptyn's testanmentary intention. John Kaptyn's intention was
cl ear and unanbi guous -- the assets held by West Beaver Creek
were to be divided so that Sinon's children received the 650
H ghway 7 East property and Henry's the Hensim Property in
London, Ontario; and Henry's children were to receive Cl 1. Not
only do the findings nmade by Lederer J. and the adm ssible
extrinsic evidence support such a conclusion, the very | anguage
of clauses 4(e) and 4(f) of the [paged49 ] Secondary WII, as
amended by the codicil, express such an intention.
Consequently, this is not a case where any doubt exists about
the intent of the testator.

[ 142] Nor is this a case where the assets the testator
purported to gift did not exist at the tinme of his death. O
course they did.

[143] Nor is this a case, as submtted by Sinon Kaptyn, where
John Kaptyn did not own the assets in question so he could not
deal with them O course he did. Wo else did? O, speaking
nore precisely, who else on the face of this earth could gift
t hose assets through a will? No one, other than John Kaptyn.
The fact that he owned and controlled those properties
indirectly through two hol di ng conpani es, Marktur and West
Beaver Creek, rather than directly speaks not to whether he
could transmt those properties to others upon his death
-- certainly he could -- but whether he chose the right
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| anguage in his will to give effect to his clear intent to
transfer those specific assets to certain of his grandchildren
on his death

[ 144] Accordingly, as | perceive the matter, the sole issue
for consideration is the adequacy of the | anguage used by John
Kaptyn in his will to inplenment his intention -- does the
| anguage of clauses 4(e) and 4(f) work and, if it does not, can
the court cure any defects in the | anguage so that John
Kaptyn's clear intention is fulfilled?

D.6 650 H ghway 7 East

[ 145] The sole issue involving gifts to Jason and Jonat han
Kaptyn invol ves John Kaptyn's effort in clause 4(e) of the
Secondary WIIl to | eave themthe 650 H ghway 7 East, Ri chnond
Hi |l property. West Beaver Creek owned that property. John
Kaptyn included his shares in Wst Beaver Creek in the
definition of his Secondary Estate.

[146] In clause 4(e), John Kaptyn purported to give Sinon's
children three assets -- 9005 Leslie, 117 Ontario and 650

H ghway 7 East. The first two are corporations; the second a
pi ece of real property. In his Secondary WII|l made April 5,
2007, John Kaptyn enpl oyed the foll ow ng | anguage to effect his
i ntention:

| give to ny grandson, Jason Kaptyn, and ny grandson,
Jonat han Kaptyn, who are the sons of ny own son Sinon Kaptyn,
equal ly, ny shares of stock, whether comon, special or
preferred, owed by ne in: 1171757 Ontario Limted; Parkway
Hotel s & Convention Centre Inc.; 9005 Leslie Street Inc; and
650 H ghway 7 East, Richnond Hill property.
(Enmphasi s added)
Note the narrow | anguage of gift: "my shares of stock, whether
common, special or preferred, owned by nme in". [page50 ]

[ 147] Three weeks later, on April 25, 2007, John Kaptyn
altered clause 4(e) through the codicil to his Secondary WII.
He made two changes. First, he renoved the gift of shares in
Par kway Hotels & Convention Centre Inc. That nmade sense. By
gi ving Jason and Jonathan all his shares in 117 Ontario, they
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obtained his indirect interest in Parkway Hotels, so there was
no need to refer to the latter conpany.

[ 148] The second change John Kaptyn nade was to broaden the
| anguage of gift in clause 4(e) from"l give . . . ny shares of
st ock, whet her common, special or preferred" to "I give .
any interest that | may have, including without limtation, ny
shares of stock, whether comon, special or preferred, owned by
me in". In light of the chronol ogy described by Lederer J. in
hi s reasons about how the final testanentary docunents cane
about, | have absolutely no doubt that the insertion of the
phrase -- "any interest that | may have, including"” -- through
the codicil into clause 4(e) of the Secondary WIIl was done by
John Kaptyn's advisors, and adopted by him in order to give
effect to the gift of the 650 H ghway 7 East property in which
John Kaptyn did i ndeed have an interest, albeit an indirect one
through his total control of the registered owner of the
property, West Beaver Creek. That | anguage added by the codi ci
br oadened the scope of his gift to Sinon's children froma
narrow on e of shares owned by him to a nore expansive one of
"any interest” he mght have in the described property,
direct or indirect, by shares or otherw se.

[ 149] | conclude that the | anguage of clause 4(e) operates to
give to Jason and Jonat han Kaptyn the indirect interest owned
by their grandfather, through his holdings in Wst Beaver
Creek, in the 650 H ghway 7 East property. That gift does not
fail. | confess to sonme bafflement why Jason and Jonat han
Kaptyn woul d take the position that their grandfather's gift to
t hem of 650 H ghway 7 East failed in |light of the anended
| anguage used by John Kaptyn in clause 4(e) of his Secondary
WII.

[ 150] The fact that 650 Hi ghway 7 East is one of two major
assets owned by West Beaver Creek presents no obstacle to the
trustees giving effect to this gift. John Kaptyn left them
anpl e technical powers in his Secondary WIIl to achieve his
w shes. The provisions of clause 4 preceding the gifting
clauses -- 4(e) and (f) -- grant John Kaptyn's co-trustees
extensive and flexible powers to inplenent his gifts. C auses
4(a)(ii) and 4(a)(iii) give broad powers to convert assets into
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nmoney or to partition and distribute in specie any part or
asset of his Secondary Estate. C ause 4(d.2) goes even further,
directing the trustees "to take such steps as are reasonably
necessary . . . to maxim ze the net benefit to each of ny
grandchil dren whom | have nanmed to [page51 ]| benefit under the
foll ow ng subparagraphs of this clause . . . ". Arned with
t hose powers and directions, | suspect the distribution of the
650 Hi ghway 7 East property to Jason and Jonat han Kaptyn woul d
not involve the trustees taking cor porate steps that would
rank high in their degree of difficulty on any test of
corporate adm nistration. [See Note 95 bel ow]

D.7 The Hensi m Property

[ 151] Does a simlar result apply to the other nmain asset of
West Beaver Creek -- the Hensim Property in London, Ontario? In
his Secondary WIIl made April 5, 2007, John Kaptyn used the
foll ow ng | anguage of gift for Henry's children:

(f) I give to ny grandchildren, Samantha Kaptyn; and, Robert
Kaptyn; and Al exander Kaptyn, who are the issue of ny son,
Henry Wil |l hel m Kaptyn, in equal shares per stirpes, all ny
common, special or preferred, owned by ne in: 9011 Leslie
Street Inc.; the Hensin Property; and Captain |Investnents,
I nc.
Qoviously an effort was nmade by the draftsman to track the
gifting | anguage used in the imedi ately preceding cl ause for
Jason and Jonat han, but two m stakes were nmade. First, whereas
the original clause 4(e) referred to "nmy shares of stock,
whet her comon, special or preferred, owned by ne", clause 4(f)
dealing with Henry's children, left out the object of the gift.
Where is the reference to "ny shares of stock"? Nowhere.
| nstead, clause 4(f) purports to gift "ny common, special or
preferred". The phrase | acks an object. The adjectives do not
nmodi fy a noun. The om ssion of a needed object is obvious, an
om ssion which one can track back through the | anguage of the
March 2007 and Oct ober 2006 Secondary WIlls. This sinply
illustrates the presence of a nunber of sloppy drafting errors
t hroughout John Kaptyn's testanentary instrunents.

[152] As in the case of clause 4(e), the codicil to the
Secondary WIIl made April 25, 2007 attenpted to change the
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gifting |l anguage in clause 4(f). The phrase "all nmy common,
special or preferred, owned by ne in" becane "all ny common
owned by nme in". "Common" what? Again, the draftsman left out a
key word. If we live in a world of "dura lex", as Sinon Kaptyn
subm tted, why should the purported gift of 9011 Leslie to
Henry's chil dren have any effect when the phrase "all my conmon
owned by nme in" is patently inconplete and defective? In order
to give effect to [page52 Jthat gift, the court would have to
insert sonme word, such as "shares", into that phrase.

Not wi t hst andi ng the strenuous subm ssions of Sinon Kaptyn and
his sons that the court has no business making a neww |, |
heard no subm ssion fromthemthat the gift to Henry's children
of 9011 Leslie should fail because of deficiencies in the

| anguage of gift.

[153] G ven that to be the case, why then should the
obviously intended gifts in CIl and the HensimProperty fail?
They should not. Again, the findings of Lederer J. which I
revi ewed above, together with the adm ssible extrinsic
evi dence, unequivocally disclose that John Kaptyn intended to
split his Secondary Estate into two roughly equal shares,
excluding his ownership of Marktur, and to allocate the split
groups of assets to each set of his grandchildren. O ause 4(f)
clearly identified those assets which were to go to Henry's
chi |l dren.

[154] | conclude that a plain and obvious drafting m stake
was made in para. 3 of the codicil to the Secondary WII| when
the inconplete phrase, "all ny comon owned by nme in", was
included in the anended cl ause 4(f). | further conclude that I
should rectify that patent m stake by replacing that phrase,
"all ny common owned by ne in", in clause 4(f), wth the
phrase that John Kaptyn used in clause 4(e) to effect his gift
to Sinmon's children -- i.e., "any interest that | may have,
including without limtation, nmy shares of stock, whether
comon, special or preferred, owned by ne in". | have found
that such | anguage operates to gift to Jason and Jonat han the
properties described in clause 4(e); | find that such | anguage
is equally effective to inplenent the gifts of properties
described in clause 4(f).
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[ 155] To not so rectify clause 4(f) and to permt the gifts of
indirectly owned assets to Henry's children to fail would result
in a pal pably absurd concl usion, obviously in contradiction to
the testator's intention. [See Note 96 bel ow] The Haschyc
Schedul es, which John Kaptyn reviewed prior to making his wlls,
showed a roughly equal split of corporate and real estate assets
bet ween the two sets of grandchildren -- $20.1 mllion to
Henry's children and $18.787 mllion to Sinon's children. In the
event the gifts of indirectly owed assets failed, the division
of assets, using the nunbers in the Haschyc Schedul es, would
approximate the following: Henry's children -- $4.877 mllion;
Sinon's children -- $15.693 mllion. In other words, a finding
of adenption or failure in respect of such gifts would result in
a material disinheritance of [page53 JHenry's children, with
approximately $18.348 million falling into the residue,
potentially to the benefit of the two co-trustees, Sinon and
Henry. Such a result would run direc tly counter to John
Kaptyn's clear intention to benefit his two sets of
grandchil dren equally and to have the distribution of his
corporate and real estate holdings skip a generation over his
sons, to the benefit of his grandchildren.

[ 156] Deci sions involving the possible addition of words to
testanmentary instrunents turn on the sui generis facts of the
cases. It is open to the court to renedy an om ssion or error by
suppl yi ng words where the mssing words are sinply a reasonabl e
inference fromthe wll as a whole and the actual intention of
the testator is clear. [See Note 97 below] G ven the patent
clerical mstake in clause 4(f) and the clear intention of John

Kaptyn, | regard the rectification ordered as mnor. Wre | to
hol d otherwi se and find that the gift of the Hensim Property
failed, | have no doubt that John Kaptyn would be waiting, with

t he ghosts of other dissatisfied testators, on the other bank of
the river Styx, ready to give ne an earful when | arrived. [ See
Note 98 below] That is a confrontation | w sh to avoid.

D.8 Captain Investnents Inc.

[157] Wth the rectification of clause 4(f) of the Secondary
WIIl that | have ordered, John Kaptyn's gift of the shares in
Cll which he indirectly owned al so can be effected. As in the
case of the gift of 650 Hi ghway 7 East to Jason and Jonat han
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Kaptyn, the powers and directions given by John Kaptyn to his
co-trustees in clauses 4(a) through to 4(d.2) of the Secondary
WIIl are nore than adequate to acconplish the gifts of the
indirectly owned assets nmade by John Kaptyn.

[ 158] Two ot her considerations arise in the context of the
gift of Cl: (i) on a proper construction of the wlls, what
happens to the Florida beach house owned by ClI; and (ii) how
is the gift of the shares in ClI affected by John Kaptyn's
direction in clause 4(d.1) of the Secondary WIIl to liquidate
Cll1's parent conmpany, Marktur? | will deal now with the issue
of the Florida beach house and defer to a |l ater section the
i ssue of the liquidation of Marktur and its consequences.

[ page54 ]
D.9 The Florida beach house
D. 9. a. Background

[ 159] Turning to the Florida beach house, it constitutes one
of the two real estate assets owned by ClI. The parties appear

to agree that the house is worth somewhere in the nei ghbourhood

of US$6 to $8 million. As an asset of ClI, the Florida beach
house would form part of John Kaptyn's Secondary Estate by
virtue of the definition of Secondary Estate found in clause
3(a) of his Secondary WII. However, in para. 4 of his Primary
W1, John Kaptyn gave his Primary Estate to his trustees on
certain trusts, one of which he described as follows, in para.
4(d) (ii) of his Primary WII:

4(d) If at the date of ny death, | amboth married to and co-
habiting with ny spouse, Doreen Kaptyn, then:

Fl ori da Vacation Property

(ti) I direct ny Trustees to permt, for a period of up
to two years next followng the date of ny death
Doreen Kaptyn the right to occupy and enjoy any
Fl ori da vacation residence that | may directly or
indirectly own and have been using as a vacation
home, including the use of all furnishings,
househol d effects of every kind and any ot her
articles owned by ne and used in connection with it
except ny boats, which | refer to as the "contents”
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of the Florida vacation residence. During this two
year period | direct and authorize ny Trustees to
pay for all realty taxes, fire and content

I nsurance, mai ntenance fees, if any, and repairs
both of a capital and non-capital nature and any

ot her anpbunts necessary for the general upkeep of
the Florida vacation residence and its contents.
Upon the second anniversary of ny death, or at any
time prior to the expiry of the three year period
during the lifetinme of Doreen Kaptyn, she desires
to no longer use ny Florida vacation residence as a
resi dence or upon her death, whichever occurs
first, | direct that ny Florida vacation residence
and its contents be sold on the open market and the
net proceeds of sale formpart of the residue of ny
estate and be dealt with accordingly; provided that
Doreen Kaptyn shall have the right upon term nation
of her use of the Florida vacation residence to

sel ect any such contents that she wishes to retain
as her own property and shall be at liberty to
remove such contents upon vacating this Florida
resi dence.

[ 160] By consent order made June 16, 2009, Strathy J. gave
directions to the co-trustees for the rental of the Florida
beach house and the purchase by Henry of beach house furniture
through Cll1. A dispute arose between Sinmon and Henry regarding
the rental of the property. In reasons rel eased Decenber 1,
2009 [[2009] O J. No. 5150, 54 ET.R (3d) 313 (S.C. J.)],
Strathy J. held [at paras. 12-13]: [page55 ]

| am not inpressed by Henry's accounting of his efforts to
rent the beach house, notw thstandi ng his comrendabl e
achi evenent of two nonths' rental for $40,000. He is a
trustee and he has responsibilities to the beneficiaries and
to the court. I amequally uninpressed by Sinon's rash
response to Henry's e-nmail. Nevertheless, as the parties are
pl ainly incapabl e of cooperating, and Henry has given no
expl anation of why the beach house has not been fully rented,
Si non shoul d be given an opportunity to rent it, as
contenpl ated by ny order of June 16, 20009.
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Sinmon shall therefore be entitled to take over the listing
signed by Henry, subject to the terns of such listing. Sinon
shal | advise Henry of any offer to | ease and acceptance of an
offer to | ease shall require the signatures of both Sinmon and
Henry.

D.9.b. Positions of the parties

[ 161] The parties took the follow ng positions regarding the

Fl ori da beach house:

(1) Sinmon Kaptyn submtted that the direction to the trustees
to sell the Florida property in para. 4(d)(ii) of the
Primary WIIl is not effective because Cll, not John Kaptyn,
was the direct owner of the property. Sinon also submtted
t hat any expenses related to the Florida vacation property
shoul d be paid by CI;

(11) Jason and Jonat han Kaptyn al so argued that the direction
fail ed because CII owned the Florida beach house, John
Kaptyn could not deal directly with the property and the
| aw of adenption appli ed;

(ti1) Henry Kaptyn submtted that the direction to sell did not

fail because the trustees under the Primary and Secondary
WIlls are the sanme, but he acknow edged in his factum [ See
Note 99 below] that on the sale of the Florida residence the
net proceeds ought to be paid to ClIl and used, in part, to
pay the tax liability associated with that sale (estimated
at around US$2.2 mllion); and

(itv) the OCL argued that an inconsistency existed between para.
4(d)(ii) of the Primary WII and clause 4(f) of the
Secondary WIIl, and the latter clause should prevail
because it follows later in time. Consequently, the Florida
vacation property remains owned by ClI and should be dealt
with under the Secondary WII. [page56 ]

D.9.c. Analysis

[ 162] When faced with conflicting provisions in a wll, a
court should nake every effort to reconcile them rather than
ignore one or other of them or call any of themvoid for
uncertainty. [See Note 100 bel ow] Were inconsistencies exist in
the same will, a rule of thunb of last resort permts a court to
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prefer the latter of the two inconsistent provisions, but only
if the will and the surroundi ng circunstances provi de no neans
of reconciling the two clauses. [See Note 101 bel ow]

[163] OF course in the present case the inconsistency appears
not in the sane wll, but as between the Primary and Secondary
WIlls. | conclude that the inclusion of para. 4(d)(ii) in the
Primary WIl was an error. John Kaptyn went to great pains to
establish in his Secondary WIl a reginme for the adm nistration
and di sposition of his corporate assets. No dispute exists that
Cll owns the Florida beach house. As an asset of ClI, the beach
house is subject to the directions John Kaptyn gave to his
trustees in his Secondary WIIl; the directions in the Primary
WIIl fail.

[164] As a practical matter, this holding is of little
consequence. | understand that Doreen Kaptyn gave up any
occupancy rights sone tinme ago and, as the |ast order of
Strathy J. indicated, the trustees are now renting, or
attenpting to rent, the Florida beach house. Mreover, Henry
Kaptyn agrees that the proceeds of the sale should be paid to
Cl.

[ 165] Henry's Question 11(c) sought directions regarding the
responsibility for the paynent of expenses for the Florida
beach house. Sinon, Jason and Jonat han Kaptyn subm tted that
Cll is responsible for the paynent of such expenses. | have
reviewed Henry's factunms and his subm ssions at the hearing,
and | could not identify Henry's position on this sub-question.
Since CIl owns the Florida beach house, in ny viewit follows
t hat any on-goi ng expenses relating to that property are the
responsibility of CI.

D. 10 Paynent of estate taxes arising fromthese
gifts [See Note 102 bel ow]

[166] Finally, to the extent ny findings that the gifts to
the grandchildren of ClI, the HensimProperty and 650 H ghway 7
East do not fail gives rise to a tax liability for John Kaptyn
or his Primary or Secondary Estate, that tax liability is to be
paid out [page57 ]J]of the sanme sources as any ot her personal or
estate tax liability -- i.e., the residues of the Primary and
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Secondary Est at es.

XIV. The "Free and Cear" Condition of the Assets Gfted to the

G andchi | dren
A. Overview of the issues

[167] Having dealt with the interpretation questions
concerni ng which assets pass under the Secondary WIIl to the
two groups of grandchildren, let nme nove to the next issue: in
what state or condition are the grandchildren to receive the
gifted assets? Are the grandchildren to receive their gifts
saddled with certain liabilities, or are they to receive them
liability-free? Here we arrive at the issue of the
interpretation of clauses 4(d.1) and (d.2) of John Kaptyn's
Secondary WIIl, which read as foll ows:

4(d. 1) | direct my Trustees shall |iquidate Marktur Limted
as soon as they in their discretion deemit advisable upon
such terns that are seen to be advantageous to ny estate,
including without limtation, redenption of any outstanding
preference shares of Captain Investnents Inc. owned by

Mar ktur Limted which shares are to be redeened at a price of
$1, 000 US per share. The proceeds fromthe |iquidation
together with the proceeds in ny Estate shall be applied in
repaynment of any inter-conpany |oans in which | have an
interest and in the paynent of taxes inposed by any Anerican
and/ or Canadi an jurisdiction on each such corporation with
the intent that the assets disposed of in this my WIIl are
transferred free and clear of such liabilities otherw se,
excl udi ng any inter-conpany debt associated in Wst Beaver
Creek Managenent |Inc. which bal ance pertains to the Hensin
property on Wnderland Road in London, Ontario ("Hensin
Property") but subject to any registered nortgages on title
to 650 H ghway No. 7 East, Richnond Hill.

4(d.2) | direct my Trustees to take such steps as are
reasonably necessary including paynent of taxes, whether
capital gain on deened disposition or on retained earnings or
otherwise in order to maxim ze the net benefit to each of ny
grandchi l dren whom | have naned to benefit under the
foll ow ng subparagraphs of this clause 4 of ny Secondary
WII.
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[ 168] Both applicants have posed several questions concerning
the interpretation of these two cl auses:

(1) What is the neaning of the phrase "maxim ze the net
benefit" in clause 4(d.2)? [See Note 103 bel ow]

(1i) How are the inter-conpany | oans anongst John Kaptyn's
Secondary Estate corporate assets to be handl ed? [ See Note
104 bel ow] [page58 ]

(ti1) Who is responsible for paying the tax liabilities of the
corporations that made up John Kaptyn's Secondary
Estate? [ See Note 105 bel ow

(1v) How are the estate trustees to liquidate Marktur? [ See Note
106 bel owj

(v) Must Marktur redeemits Cass X preference shares owned by
Captain CGeneration Mall Ltd. ("CGW")? [See Note 104 bel ow

(vi) Must CIl redeemits preferred shares owned by Marktur? [ See
Not e 108 bel ow

[ 169] Before turning to these specific issues, | think a
general point needs to be made. O auses 4(d.1) and (d.2) of the
Secondary WIIl were the result of an evolution in John Kaptyn's
t hi nki ng about how to sel ect the best mechani sm by which to
acconplish his intention to divide his corporate assets anongst
his grandchildren in a roughly equal fashion, an intention which
first becane manifest in his October 2006 Secondary WIIl. In
that will, John Kaptyn directed the conversion of ClI's fixed
assets into cash, with the shares of Cll passing to Henry's
children. [See Note 109 bel ow] That way of proceedi ng was
di scarded in his March 2007 Secondary WIIl, where, for the first
time, John Kaptyn's direction to |iquidate Marktur appeared.

[ See Note 110 below] The April 2007 Secondary WII| saw
refinements made to the Marktur |iquidation clause and the
insertion of the "maxi mze the net benefit" clause. Further
refinements were added to the Marktur liquidation clause in the
codicil to the Secondary WII.

[170] Fromthis it is apparent to nme that over the |last six
nmonths of his life, John Kaptyn searched, with the assistance
of his financial and | egal advisors, for the nost appropriate
mechani sm by which to give effect to his intention to divide
his corporate assets anongst his two sets of grandchildren. As
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the chronol ogy of the final days of John Kaptyn described by
Lederer J. in his reasons reveals, as death approached John
Kaptyn appreciated that he m ght not have massaged the
mechani cs to perfection, but he was satisfied that the | anguage
of his final Secondary WII| did a good enough job to give
adequate "strategic directions” to his estate trustees, and he
knew [ page59 ] he had to | eave certain inplenentation details to
the discretion of his sophisticated sons. Here is what Lederer
J. wote about the neeting John Kapytn had with his advisors on
April 5, 2007, prior to signing the wlls:

On being advised that the tax issues had not been resol ved,
John Kaptyn told themnot to worry about it. He was no | onger
| ooking for tax deferrals. The taxes were to be paid so that
hi s grandchildren received the real estate free of tax.

Shel don Carr testified that John Kaptyn believed his children
woul d pull together and do what he wi shed. M chael Haschyc
advi sed the court he did not play an active role in the
conversation. He sat, on his own, at the end of the bed and
rem ni sced. Nonet hel ess, he recalled that John Kaptyn told
themnot to worry about the tax issues. [See Note 111 bel ow]

B. "Maxim ze the net benefit": clause 4(d.?2)
B.1 Positions of the parties

Si non Kaptyn

[171] Sinmon Kaptyn submtted that the neaning of the
"maxi m ze the net benefit" clause was that the grandchildren
were to receive specific bequests of shares of private
corporations and of real property by John Kaptyn free of any
debt that m ght be owed by the corporations to another conpany
in which John Kaptyn had an interest, as well as free of any
tax liability inposed by any Canadi an or American jurisdiction
-- 1.e., "to maxim ze the after-tax anmount allocable to each
grandchild in the corporations" to be received by the
grandchildren. [See Note 112 bel ow]

[172] Sinon argued that the clause did not give authority to
the estate trustees to wind up the corporations John Kaptyn
specifically had bequeathed to his grandchildren, even for the
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pur pose of maxim zing the net benefit to the grandchildren.

Jason and Jonat han Kaptyn

[173] Jason and Jonat han Kaptyn contended that the clause
shoul d be interpreted to preserve the integrity of the famly
busi ness and to ensure that the gifts of corporations to the
grandchil dren were not di m ni shed by deened di sposition taxes
and unpai d i nter-conpany debts.

Henry Kaptyn

[174] Henry Kaptyn submtted that the "maxim ze the net
benefit" clause neant that the estate trustees nust maxim ze

[ page60 Jthe after-tax anount all ocable to each of John Kaptyn's
grandchil dren. He argued that clause 4(d.2) grants w de
authority to the estate trustees "to do what is necessary to
ensure that the highest present value of any bequest be
realized", [See Note 113 bel ow] including engaging in
post-nortem tax planning and evaluating all avail able tax
strategies, such as salary/ dividend planning, utilization of
the I ncone Tax Act, RS.C. 1985, c¢. 1 (5th Supp.), s. 164(6)
el ection, [See Note 114 bel ow] w nding up any conpany in which
John Kaptyn had an interest, paynent of corporate taxes and
repaynment of inter-conpany accounts.

[175] Henry stated that follow ng their father's death, the
estate trustees sought tax advice froma financial advisor. He
all eged that Sinon refused to engage in post-nortemtax
pl anning for the estate and, as a result, "the opportunity to
make [a s. 164(6)] election under the Incone Tax Act has now
been lost". [See Note 115 bel oy

Ofice of the Children's Lawyer

[176] The OCL argued that the phrase "maxi m ze the net
benefit" meant that the estate trustees should take steps to
maxi m ze the after-tax value allocable to each grandchild,
including, if necessary, winding up any of the corporations in
whi ch John Kaptyn had an interest.

B.2 Anal ysis
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[177] As | understand their positions, two issues divide the
co-trustees about the nmeaning of clause 4(d.2). Al though both
talk in terms of maxim zing the after-tax position of the
grandchildren, Sinon interprets clause 4(d.2) as requiring the
trustees to transfer the gifted corporations (or properties) to
the grandchildren with a m nimum of attached liability, whereas
Henry does not regard the transfer of the corporations (or
properties) per se as the task but, instead, maxim zing the
val ue of the nonetary equivalent of the gifts nade to the
grandchildren. That is to say, | understand Sinon to see the
trustees' task as one of maximzing after-tax benefits in the
context of effecting [page6l |the transfer of the specific
gifted corporations to the grandchildren, whereas Henry does
not think that the corporations need to be transferred, rather
t hey shoul d be nonetized and the trustees' job is to maxi m ze
the net value of the nonetized gifts.

[178] In ny view, the interpretati on advanced by Sinon Kaptyn
reflects the intention of the testator. | reach that concl usion
for several reasons.

[179] First, the | anguage John Kaptyn used in clauses 4(e)
and (f) of his Secondary WII| contenplated the transfer of
specific gifts to his grandchildren. The primary duty of the
estate trustees is to effect those transfers.

[ 180] Dealing specifically with the testator's interest in
the hotels, quite apart fromthe findings nmade by Lederer J. on
the point, it is clear fromthe | anguage of the Secondary WI I
that John Kaptyn wanted to ensure that the hotel assets were
transferred to Jason and Jonathan so that they, especially
Jason, could continue to operate the hotels which John Kaptyn
had created. John Kaptyn intended that the "fam|y" hotel
busi ness woul d continue intact. His intention can be seen
clearly fromthe April 25, 2007 codicil to his Secondary WII,
where he anended the | anguage of gift of the assets to Jason
and Jonat han (cl ause 4(e)) to include the follow ng | anguage
regarding 117 Ontario, the corporate hol der of John Kaptyn's
interest in the hotel assets:
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4(e)(ii) 1171757 Ontario Limted, provided that JONATHAN
KAPTYN shall have first granted in witing to JASON KAPTYN
uncondi tional power of attorney to manage the assets of
1171757 Ontario Limted, including without limtation a

per manent proxy to vote the shares of both 1171757 Ontario
Limted and Parkway Hotels & Conventions Centre Inc., the
granting of which is to be conpleted within the first six (6)
nmont hs next follow ng the date of ny death.

[ 181] Second, clause 4(d.2) nust be interpreted within the
context of the entire Secondary WIIl, and it is apparent that
John Kaptyn intended it to operate hand-in-hand with clause
4(d.1). In a very real sense, those clauses expressed the
"strategic directions” of the testator to his estate
trustees about how to give effect to the gifts to his
grandchil dren described in clauses 4(e) and (f) of his
Secondary WIIl. In clause 4(d.1), John Kaptyn directed his
trustees to use certain proceeds to pay certain liabilities
"Wth the intent that the assets disposed of in this ny WII
are transferred free and clear of such liabilities", excluding
"any inter-conpany debt associated in Wst Beaver Creek

Managenent Inc . . . ". Reading the | anguage of clause 4(d. 2)
together wth clause 4(d.1), and in light of the findings of
the testator's intention nmade by Lederer J., | accept, as

accurate, the follow ng [ page62 ]statenent contained in para.
90 of Sinobn Kaptyn's factum about the meani ng of clauses 4(d.1)
a nd (d.2):

The plain neaning and intent of John was that the specific
bequests of shares of private corporations and of real
property made by himin paragraph 4 of his Secondary WI I
were to be received by his grandchildren free of:
(a) any debt that m ght be owed by the corporations to
anot her conpany in which John had an interest; and
(b) any tax liability inposed by any Anmerican or
Canadi an jurisdiction.

[ 182] Henry Kaptyn submitted that the | anguage of cl ause
4(d. 2) inposed on the trustees an obligation to maxim ze the
present val ue of any bequest made to the grandchildren, and if
the "re-structure, w nd-up and/or reorgani zation of any of the
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corporations in which John had an interest will maxim ze the net
benefit to each of John's grandchildren naned in para. 4 of the
Secondary WIIl, then the Trustees have the authority (and indeed
the obligation) to do so". [See Note 116 below In ny view, this
subm ssion attenpts to stretch the testator's | anguage too far.
Cl ause 4(d.2) tal ks about "such steps as are reasonably
necessary", not any or every possible step imagi nable. And, as |
have poi nted out, the possible range of reasonabl e steps
available to the trustees is circunscribed by the overarching
intent of the testator, as expressed in clause 4(d. 1), that "the
assets disposed of inthis ny WIIl are transferred free and
clear of such liabilities".

[183] In other words, clauses 4(d.1) and (d.2) nean that in
figuring out howto transfer the corporate assets and
properties gifted by John Kaptyn to his grandchildren by
clauses 4(e) and (f), the trustees nust select the nethod, or
met hods (it may depend upon the nature of the asset), that wll
see the assets specifically gifted transferred to the
grandchildren in a way that will maxim ze the net benefit to
the grandchildren fromthose transfers. In clause 4(d.2), John
Kaptyn identified (and directed) one such nethod -- pay the
taxes relating to those assets; clause 4(d.1) identified
another -- pay the inter-conpany |oans owed by a gifted
corporation. Could other steps be taken to nmaxim ze the net
benefit to the grandchildren on the transfer of the specific
assets to then? | do not know. No such evi dence has been pl aced
before ne, and it is not the role of a court on an application
for opinion, advice and direction to speculate or to deal with
hypot heticals. Suffice it to say, the range of al ternatives
open to the trustees pursuant to the testator's direction "to
take such steps as are reasonably necessary" is bounded, or
circunscri bed, [page63 ]by the overarching intent of John
Kaptyn to gift specific assets to each set of grandchildren.

[ 184] Henry Kaptyn asked, in his Question 1(b), whether
cl ause 4(d.2) authorized the trustees to wind up any of the
corporations in which John Kaptyn had an interest. My answer is
no, not "any" corporation. John Kaptyn specifically directed
the liquidation of Marktur in clause 4(d.1), and whether the
nmost appropriate way to transfer the Hensimand 650 H ghway 7
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East properties to the grandchildren is by w nding up West
Beaver Creek is a matter on which the trustees should seek the
appropriate expert advice. But, | conclude that John Kaptyn
intended his other gifts of corporate assets to be transferred
intact to his grandchildren, free and clear of specified inter-
conpany debt and taxes. To wi nd up such corporate gifts
woul d defeat the overarching intention of the testator.
C. The paynent of inter-conpany |oans and corporate taxes:
cl auses 4(d.1) and (d.?2)
C. 1 Background

[ 185] Sinmon Kaptyn's application record identified the
foll ow ng groups of inter-conpany |oans involving corporations
in which John Kaptyn had an interest at the tinme of his
death: [See Note 117 bel ow
The "Schedul e B" Loans: Due to Marktur Limted

[ QL: GRAPHI C NAME="1020R3d001- 2. j pg" /]
[ page64 ]

The "Schedul e C' Loans: Payable by Marktur Limted

[ QL: GRAPHI C NAME="1020R3d001- 3. j pg"/]

The "Schedul e D' Loans (nortgages): As between conpanies in
whi ch John Kaptyn had an interest other than Marktur Limted

[ QL: GRAPHI C NAME=" 1020R3d001- 4. j pg" /]

[ See Note 118 bel ow
C.2 Positions of the parties

Si non Kaptyn
[ 186] Sinon Kaptyn submtted that clause 4(d.1l) directs the

estate trustees to use the proceeds of the |iquidation of
Mar ktur, together with the residue of the Primary and Secondary

Estate, to pay all inter-conpany |oans owed to Marktur by other
conpani es in which John Kaptyn had an interest (except West
Beaver Creek), as well as all inter-conpany | oans owed by

Mar kt ur to conpanies in which John Kaptyn had an interest. Mre
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specifically, in terns of the Schedule B, C and D | oans, Sinon
submtted that those [page65 ]proceeds should be used to pay
all Schedul e B | oans, except Wst Beaver Creek, and all the
Schedul e C and D | oans.

[187] He al so argued that the estate trustees are to use the
[ iquidation proceeds and the residues of the Primary and
Secondary Estates to pay the tax liabilities of each conpany
John Kaptyn bequeathed to his grandchildren, with the tax
liabilities to be calculated as at the date of death.

Jason and Jonat han Kaptyn

[ 188] Jason and Jonat han Kaptyn submtted that the proceeds
fromthe |iquidation of Marktur and the residue of the Primary
and Secondary Estate should be used to pay (i) only the 117
| oan shown on Schedule B; (ii) all Schedule C loans; and (iii)
all Schedul e D | oans.

Henry Kaptyn

[ 189] Henry Kaptyn contended that the Secondary WII| required
that the inter-conpany | oans payable to conpanies in which John
Kaptyn had an interest at the tinme of his death be repaid by
t he debtor conpanies, on demand. |If a particular conpany could
not pay its debt, it would have to borrowto do so. Simlarly,
tax liabilities of the corporations in which John Kaptyn had an
i nterest should be paid entirely by those corporations.

Ofice of the Children's Lawyer

[ 190] The OCL submtted that inter-conpany debts and i ncone
taxes of the testator's private corporations should be paid
fromthe proceeds of the liquidation of Marktur and the
residues of the Primary and Secondary Estates.

[ 191] The OCL argued that the clauses should be interpreted
to mean that the grandchildren were to receive the assets
bequeathed to them free of any corporate taxes ow ng and any
i nter-conpany debt present as of the date of John Kaptyn's
deat h.
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C. 3 Anal ysis
C.3.a Cause 4(d.1): "proceeds in ny Estate"

[ 192] Let nme deal first with the phrase, "The proceeds from
the liquidation together with the proceeds in ny Estate", used
by John Kaptyn in the second sentence of clause 4(d.1l) of his
Secondary WIIl. 1 conclude that the words, "proceeds in ny
Estate", refers to the residue of his Primary and Secondary
Estates, not just his Secondary Estate. [page66 ]

[193] First, while the Primary WIIl and the Secondary W/ |
each contain a definition of "Primary Estate" or "Secondary
Estate", respectively, neither contains a definition of "ny
Estate", suggesting that those words refer to both the Primary
and Secondary Est ates.

[ 194] Second, that "my Estate" refers to the residues of both
the Primary and Secondary Estates flows fromthe context in
whi ch that termwas used. Wth the exception of Marktur, Elgin
Commer ci al Devel opnents and Jubil ee Conmerci al Hol di ngs, John
Kaptyn gifted to his grandchildren all other assets
constituting his Secondary Estate. Fromthe Haschyc Schedul es,
it is apparent that of those three ungifted corporations, only
Mar kt ur had any real value. To limt the words "ny Estate" in
clause 4(d.1) of the Secondary WII| to the proceeds of the
Secondary Estate, excluding Marktur and the gifted
corporations, would result in a financially meaningl ess
interpretation. Wat proceeds would exist, unless the gifted
corporations were turned into cash? But, that would result in
the failure of gifts to the grandchildren, while the Primary
Estate remai ned awash in cash! That would benefit the
testator's sons to the detrinent of his grandchildren
-- clearly not John Kaptyn's intention.

[195] Finally, the findings made by Lederer J. [See Note 119
below] and p. 3 of the Haschyc Schedul es clearly identify the
proceeds fromthe |iquidation of Marktur, together with the
residue of the Primary Estate, as the primary sources to pay the
i nter-conpany | oans and taxes prescribed by John Kaptyn in his
Secondary WI I .

C.3.b. Cause 4(d.1): "inter-conpany | oans"
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[196] As | have already stated, the purpose of clauses 4(d.1)
and (d.2) was to provide the trustees with strategic directions
to give effect to the intention of John Kaptyn that "the assets
di sposed of in this ny WIIl are transferred free and cl ear of
such liabilities to my grandchildren”. Those liabilities
i ncluded any inter-conpany | oan as between a gifted corporation
and any ot her conpany in which John Kaptyn had an interest, as
wel | as specified taxes.

[197] What | oans were owed by the gifted conpanies to other
conpani es in which John Kaptyn had an interest? Schedul es B and
Didentified four such | oans:

(i) Schedule Bidentified two | oans owed by a gifted conpany to
Mar ktur and, of the two, the | oan owed by West Beaver Creek
[ page67 Jwas specifically excluded by John Kaptyn in the
cl osi ng | anguage of clause 4(d.1). That |eaves only the
| oan due from 117 Ontario to Marktur;
(i1) Schedule Didentified three | oans owed by a gifted conpany
to anot her conpany in which John Kaptyn had an interest
-- the debt 9005 Leslie owes to ClI; the debt 9011 owes to
Cll; and the debt 117 Ontario owes to Parkway Racquet &
Fitness Club Limted.
| conclude that clause 4(d.1) of the Secondary WII| neans that
the trustees are to use the proceeds fromthe |iquidation of
Mar ktur and the residues of the Primary and Secondary Est ates
to pay the |l oans owed by 117 Ontario to Marktur, 9005 Leslie
St. to Cl'l, 9011 Leslie St. to Cll, and 117 Ontario to Parkway
Racquet in order to fulfill the testator's stated intent that
such assets be transferred free and clear of such liabilities.

[198] | do not interpret clause 4(d.1) as including any of
the loans identified on Schedule C. Those are | oans owed by
Mar kt ur to naned corporations. Marktur was not a gifted
conpany, so those loans are not liabilities of any gifted

conpany; they are assets of those conpanies -- i.e.,
recei vables. The gifted assets could be transferred with such
recei vables still due to them such would not violate the

testamentary direction to transfer them "free and cl ear of such
l[iabilities". However, John Kaptyn's direction in the first
sentence of clause 4(d.1) to liquidate Marktur will require
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Mar ktur to repay such loans to the gifted corporations
identified on Schedule C as part of the |iquidation process.

[199] OQobviously, | reject the position advanced by Henry
Kaptyn that each gifted corporation should pay for its inter-
conpany debt. | amsinply repeating nyself -- John Kaptyn's
| argesse to his grandchildren included a special provision that
they receive the gifted assets free and clear from debts owed
by such entities to other conpanies in which John Kaptyn had an
interest. G andfather showed great generosity to his
grandchil dren; his estate trustees nust honour that |argesse.

C.3.c. Causes 4(d.1) and (d.2): taxes payable by the
gi fted corporations

[ 200] Grandfather's generosity did not end there. O course
his Primary Estate and Secondary Estate woul d have to pay any
taxes which he owed as a result of inconme he received prior to
his death and as a result of taxes triggered by reason of his
deat h, such as taxes payable on capital gains resulting from
t he deened disposition of his assets. But, John Kaptyn went
further. He made clear in clauses 4(d.1l) and (d.2) that he
required his [page68 Jtrustees to ensure that the assets he
gifted to his grandchildren would pass free and clear of any
Canadi an or Anerican taxes inposed on the corporations he was
gifting to themin furtherance of his intention to "maxi m ze
the net benefit to each of my grandchildren whom| have naned
to benefit under" clauses 4(e) and (f) of his Secondary WII.

[ 201] Henry Kaptyn submtted that to "assign a corporate tax
l[itability to the Estate [woul d be] fundanentally irrational™

[ See Note 120 below] | disagree and nmake four points in
response. First, John Kaptyn intended his gifted assets to pass
wi thout tax liability to his grandchildren. He expressly said
so. That was his choice. Second, he nmade it clear that he
intended to benefit his grandchildren by so doing. |Indeed, he
directed his trustees to take steps to maxi m ze the net benefit
to his grandchildren; he did not direct his trustees to act to
maxi m ze the benefit to the residuary beneficiaries. John Kaptyn
preferred to benefit his grandchildren, not his sons. Again,
that was his choice. Third, p. 3 of the Haschyc Schedul es stated
that the liquid assets of Marktur and John Kaptyn woul d be
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available to pay "all taxes". Finally, clause 4(d.2) does not
[imt the paynment of taxes to capital gains on deened

di spositions, but goes on to include taxes "on retained earnings
or otherwi se", the latter term being broad enough to enconpass
cor porate taxes payable.

[ 202] Henry Kaptyn al so submtted that the phrase "on each
such corporation” in the second sentence of clause 4(d.1)
referred only to Marktur and Cll, as did the term"assets
di sposed of" used later in that clause, with the result that
only his children would receive the benefit of the application
of the proceeds of the liquidation of Marktur and the residues
to pay | oans and taxes. | disagree. The phrase, "on each such
corporation”, nust be read in light of the words that
i mredi ately follow which indicate that John Kaptyn intended
that the "assets disposed of inthis ny WII" -- i.e., the
assets gifted to all his grandchildren -- were transferred free
and clear of inter-conpany loan and tax liabilities. Marktur
was not gifted to any grandchild; John Kaptyn directed that it
be wound up. Further, tolimt the benefit of the clause to the
application of the proceeds to the gift of Cll to Henry's
children would run directly counter to the obvious intent of
John Kaptyn to treat each set of grandch ildren with an even
hand.

[ 203] One final issue exists regarding the question of tax
l[tability. Sinmon Kaptyn submitted that the tax liability of each
gifted corporation should be calculated as at the date of John
[ page69 ] Kaptyn's death; his sons submtted that clause 4(d.1)
of the Secondary WII| points to the date of transfer of the
gifts as the relevant date for calculating the tax liability to
be paid by the estates because their grandfather wote that he
intended that his assets disposed of be "transferred free and
clear of such liabilities". | suspect John Kaptyn expected that
his sons would arrange for a pronpt transfer of the gifts to his
grandchildren -- clause 4(e)(ii) required Jonathan to provide a
per manent proxy to Jason within six nonths of John Kaptyn's
death -- and that the date of transfer would be very close to
the date of his death, so this problemwould not arise. A quick
transfer has not occurred. The first 16 nonths foll ow ng John
Kaptyn's death were occupied by the will chall enge undertaken by
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one of Henry's sons, the next 22 nonths by these interpretation
appl i cations.

[204] | do not think it appropriate for nme to give the
opi nion, advice or direction of the court on this question of
timng in light of the [imted record before nme. As a pure
matter of interpretation, there may be nerit in the position
advanced by Jason and Jonat han Kaptyn because of the |anguage of
clause 4(d.1) -- "transferred free and clear of such
liabilities" -- but against that would have to be bal anced the
principle expressed by s. 2(1) of the Estates Adm nistration Act
[ See Note 121 below] that on a person's death his property vests
in his personal representatives as trustee for the persons by
| aw beneficially entitled thereto. As well, sone of the gifted
corporations are operating corporations which have been active
during the nore than three years since John Kaptyn's death, so
the issue of interpretation may beconme bl ended with issues of
the adm nistration of the estate, on which the record is very
thin. As a result, on the state of the record before ne, |
decline to answer the question of which date should be used to
calculate the taxes of the gifted corporations payable fromthe
proceeds of the liquidation of Marktur or the residues of the
Pri mary and Secondary Est at es.
D. The liquidation of Marktur
D.1 Position of the parties

Si non Kaptyn

[ 205] Sinmon Kaptyn submtted that the direction to |iquidate
Marktur required the estate trustees to sell and convert al
Marktur's assets to cash, cause Marktur to redeemits Cass X
[ page70 ] preferred shares owned by CGW and cause CIl to
redeemits preferred shares owned by Marktur

Jason and Jonat han Kaptyn

[ 206] Sinon's sons took the sane position as the one he
advanced.

Henry Kaptyn
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[207] Henry submtted that the timng of the |iquidation of
Mar kt ur should be left to the discretion of the estate trustees
as part of their overall evaluation of which post-nortemtax
pl anni ng strategy they should select in order to maxi m ze the
after-tax anmount allocable to each grandchil dren

Ofice of the Children's Lawyer

[ 208] The OCL submtted that when the trustees |iquidate
Mar kt ur, the corporation nust redeemits C ass X shares and the
estate trustees nust cause Cll to redeemits preference shares
hel d by Marktur.

D.2 Anal ysis

[ 209] Henry Kaptyn does not seemto dispute that Marktur nust
be liquidated. The thrust of his subm ssions was that the

| i qui dation should occur gradually over time -- a "slow burn"
approach. [See Note 122 bel ow] True enough, in clause 4(d.1l) of
his Secondary WIIl, John Kaptyn directed his trustees to

i quidate Marktur "as soon as they in their discretion deemit
advi sabl e upon such terns that are seen to be advantageous to ny
estate". But, that discretion nust be exercised in the |arger
context of the liquidation of Marktur standing as a step which
probably must occur before the gifts nade in clauses 4(e) and
(f) can be transferred to the grandchil dren because the proceeds
of the liquidation will formpart of the source of the paynent
of certain inter-conpany |oans and taxes, as | have descri bed
above. Sinply put -- no liquidation of Marktur; no transfer of
gifts "free and clear".

[ 210] Estate trustees are required to act with reasonabl e
diligence in the circunstances to adm nister an estate so that
the beneficiaries receive their gifts in a tinmely fashion. |
have already pointed to the | anguage of clause 4(e)(ii) as an
i ndi cation that John Kaptyn anticipated that the hotels would
be under the control of Jason and Jonat han about six nonths
after his death. [page7l ]Arguably, the testator m ght have
contenpl ated an adm ni stration period of up to two years given
Doreen's right to occupy the Florida beach house for that
period. However, three-plus years have now el apsed since John
Kaptyn's death. It strikes ne that any reasonabl e period of
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del ay open to the estate trustees before proceeding with the
i quidation of Marktur expired |long, |ong ago. They shoul d get
on with their obligation to |iquidate Marktur.

[ 211] That adnonition, of course, is subject to the ability of
the trustees to identify all liabilities of Marktur. Fromthe
materials filed, | gather it is conmmon ground that the parties
have agreed that a trial of an issue is required into the
question of whether the sumof $4.95 mllion is held by Marktur
on a resulting trust or a constructive trust for 117 Ontario or
for Parkway. [See Note 123 below] That is a claimadvanced by
beneficiary grandchildren against the estate. | can only
encourage the trustees and the grandchil dren beneficiaries to
bring some common sense and finality to the adm nistration of
the Primary and Secondary Estates and to resolve their
di fferences. John Kaptyn evidently knew that the two sides of
his famly could not get along. That is why he divided his
Secondary Estate in the way he did. The two sides of the famly
have to separate thenselves financially, as John Kaptyn
i ntended. The | onger they delay in doing so, the greater the
chance that they will succeed in turning the adm nistration of
Joh n Kaptyn's estates into this court's next Jarndyce v.

Jar ndyce.

[212] As to the process of |iquidation, general corporate
principles wll apply. Wth one exception, Marktur will have to
call inits assets, including the preference shares it holds in
Cll, convert themto cash and pay its liabilities, including
the redenption of the its Cass X preference shares owned by
CGW.. The one exception involves the common shares of ClI owned
by Marktur. | have held that the Secondary WIIl, properly
interpreted and rectified, gifted that interest to Henry's
children, so those shares do not formpart of the assets of
Mar ktur to be converted into cash.

XV. Doreen Kaptyn's Entitlenment to Shares in Parkway Racquet
& Fitness Club Limted [ See Note 124 bel ow

[ 213] The trustees have posed the question whet her Doreen
Kaptyn is entitled to the outstandi ng shares of Parkway Racquet
& Fitness Club Limted ("PAC'). [page72 ]
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[214] In para. 4(i.2) of his Primary WIIl, John Kaptyn
directed his trustees to "acknow edge the assets in the nane at
my death of Parkway Racquet & Fitness Club Ltd., including its
| ease of its operating prem ses are those of Doreen Kaptyn and
not nyself or any of my conpanies”. Sinon Kaptyn submtted that
al though at the testator's death Doreen was the registered
| egal owner of the only two issued and out standi ng common
shares of PAC, on May 1, 2005 she executed a witten trust
agreenent acknow edgi ng that she held the shares in trust for
117 Ontario and, as well, she endorsed the share certificates
in blank and executed a resignation as director, president and
secretary of PAC in blank. | understand that Doreen does not
di spute that she signed such docunents. [See Note 125 bel ow]

[ 215] Henry Kaptyn, however, submtted that the content of
the tax filings made by PAC and 117 Ontario in 2005, 2006 and
2007 evidenced a course of conduct treating Doreen Kaptyn as
t he beneficial owner of the shares of PAC

[216] | cannot resolve this issue by way of application.

First, a dispute about material facts and the inferences to be
drawn from such facts exists, so the trial of an issue is
necessary. Second, the applicants seek a determ nation of the
ownership of the shares of PAC when one of the affected parties
-- Doreen Kaptyn -- is not before the court. Fromthe final
order of Czutrin J. dated February 6, 2009, resolving Doreen's
famly law litigation against the estate, it appears that
Doreen is still asserting ownership of the PAC shares. She
therefore is a necessary party to the adjudication of this
di spute. Accordingly, pursuant to rule 38.10(1)(b) of the Rules
of Cvil Procedure, R R O 1990, Reg. 194, | direct a trial of
the issue of the ownership of the shares of PAC at the tinme of
John Kaptyn's death and | direct that Doreen Kaptyn is a
necessary party for the trial of that issue. Since the parties
have already agreed to the trial of other issues, | leave it to
themto seek the appropriate directions f or the timng of the
trial of this particular issue, subject to my concl uding
comment s bel ow about further notions or applications in this
matter.
XVI . Concl usion and Costs
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[ 217] By reference to the groupings in Appendix "A", ny
responses to the questions posed by the co-trustees in their
applications for opinion, advice and direction can be found in
the followi ng portions of these reasons: [page73 ]

[ QL: GRAPHI C NAME="1020R3d001- 5. j pg"/]

[218] | give the parties 30 days to attenpt to settle the
costs of these applications. If they do reach a settlenent, it
will require ny approval because | have serious questions about
the extent to which the Primary and Secondary Estates shoul d
bear the parties' costs of these applications. |If the parties

do not settle the issue of costs, | require any party seeking
an award of costs to serve and file with ny office witten cost
subm ssions, together with a bill of costs, by Friday,

Septenber 17, 2010. Any party who opposes any request for costs
made by another party shall serve and file with nmy office
respondi ng witten cost subm ssions by Friday, Cctober 1, 2010.
Such respondi ng cost subm ssions nust include a bill of costs
setting out the costs which that party would have clainmed on a
full, substantial and partial indemity basis. If a party
opposing a cost request fails to file its own bill of costs, as
| have directed, | may take that failure into account when
considering the objections made by the pa rty to the costs
sought by any other party. The costs subm ssions shall not
exceed 20 pages in length, excluding the bill of costs. [page74

]

[ 219] The di sputes surrounding the adm ni stration of John
Kaptyn's Primary and Secondary Estates involve both his
children and grandchil dren. The whole matter cries out for
settlenment. So, | make two points. First, | do not know how
close the parties canme to settling their differences during the
medi ati on before Lederer J. Perhaps the opinions, advice and
directions | have given in these reasons nmay narrow any
remai ni ng di sputes. | would strongly encourage the parties to
consi der approaching Lederer J. to see whether he would be
anmenable to resum ng the nedi ated settl enent di scussions.

[ 220] Second, both Strathy J. and | have comrented, in
previous decisions in this matter, on the inability of the two
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estate trustees to co-operate. It seens that every issue in the
adm ni stration of John Kaptyn's Primary and Secondary Estates
spawns an application or notion to this court. To date, this
court has made no | ess than 24 orders in proceedi ngs involving
John Kaptyn's Prinmary and Secondary Estates. |If the co-
executors cannot discharge jointly their |egal obligations,

| query whether it is the job of this court to resolve every

di spute that arises between them or whether other options
shoul d be pursued. Al of which is to say, as admnistrative
judge for the Estates List | direct that before the co-
executors or beneficiary grandchildren seek to i nvoke again
the process of this court, all parties nust appear before ne at
a special scheduling appointnent to di scuss any renaining
litigation for the adm nistration of the Primary and Secondary
Estates. Subject to that requirenment, Strathy J. continues as
the rule 37.15 judge for this matter.

[221] | wish to thank all counsel for their nost hel pful ora
and witten subm ssions.

Order accordingly.
APPENDI X "A": QUESTI ONS REFERRED TO THE COURT

| TEM 1: MAXIM ZE THE NET BENEFI T

Henry's application question/position

Question 1:

Having regard to the provisions of the Primary WIIl, Primary
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of paragraph 4(d.2) of the Secondary WII| and
paragraph 1 of the Secondary Codicil in particular:

(a) Whether the phrase "maxi m ze the net benefit" neans:
(1) to maxim ze the after-tax anount allocable to each
grandchil d; or
(i1) sonething else and, if so, what? [page75 ]

(b) Whether the Trustees have the authority to wind up any of
the corporations in which the Deceased had an interest, if
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such wind up will maxim ze the net benefit to each of the
Deceased's grandchildren naned in clause 4 of the Secondary
WII?

(c) If the answer to question 1(b) is yes, are the assets
that are distributed to the Estate of the Deceased on wi nd up
distributed to the beneficiaries in accordance with the

speci fic bequest provisions to which they relate, or do they
formpart of the residue of the Prinmary and Secondary Estate
respectivel y?

Sinon' s application question/position

SK agrees to ask HK's Q 1

| TEM 2: ALLOCATI ON OF ESTATE LI ABILITIES (3 questions)

Henry's application question/position

Question 3:

Having regard to the provisions of the Primary WIIl, Primary
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of paragraphs 3(a), 3(b), 4(a)(vi), 4(b), 4(c),
4(k) and (4)(l) of the Primary WIIl, paragraphs 3(a), 3(b),
4(b), 4(c), 4(d.1), 4(d.2), 4(e), 4(f) and 4(g) of the
Secondary W1, paragraph 1 of the Primary Codicil and
paragraphs 1, 2 and 3 of the Secondary Codicil in particul ar:

(a) Whether the Primary WIIl and the Secondary WII shoul d be
interpreted to contenplate a shortfall in the residue of the
Primary Estate only?

(b) I'f the answer to question 3(a) is yes, whether paragraphs
4(d. 1) and 4(d.2) of the Secondary WI| should be interpreted
to ensure that there is no shortfall in the residue of the
Secondary Estate?

(c) If the answer to question 3(b) is no, then how should the
provisions of the Primary WIIl and the Secondary WII be
interpreted to ensure that there is no shortfall in the
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resi due of the Secondary Estate?

(d) If the answer to question 3(a) is no, and in the event
that there are insufficient assets in the residue of the
Secondary Estate to pay any anount for which it is determ ned
under this Application to be responsible, do the specific
bequests contained in paragraphs 4(e) and (f) of the
Secondary WI| abate pro rata based on the fair market val ue
of the assets in each of those paragraphs to pay the anmounts
pursuant to the Deceased's Secondary WII ?

(e) I'n the event that the answer to question 3(d) is no, are
the remai ning anounts still unsatisfied after the residue of
t he Secondary Estate has been exhausted to be paid fromthe
residue of the Primary Estate?

(f) I'f the answer to question 3(e) is yes, then do the

speci fic bequests contained in paragraphs 4(k) and (lI) of the
Primary WI| abate pro rata based on the fair market val ue of
the assets in each of those paragraphs to pay the Deceased's

just debts, funeral and testanentary expenses and incone tax

liability payable pursuant to the Deceased's Secondary WII ?

(g) If the answer to question 3(f) is no, then from what
funds or assets should these anmounts be paid?

Question 4:

Having regard to the provisions of the Primary WIIl, Primary

Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of [page76 ]paragraphs 3(a), 4(b), 4(k) and 4(l)
of the Primary WII and paragraphs 3(a), 4(b), 4(h) and 4(i)

of the Secondary WII in particular:

(a) Whether the Deceased's just debts, funeral and
testamentary expenses that are related to specific assets of
the Primary Estate shoul d be paid:

(1) entirely out of those assets of the Primary Estate;
(i1i) entirely out of the residue of the Primary Estate;
(1i1) entirely out of the residue of the Secondary
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Est at e;

(tv) equally out of the residue of the Primary Estate
and the Secondary Estate; or

(v) in sone other fashion and from sone other source
and, if so, how or which?

(b) Whether the Deceased's just debts, funeral and
testanmentary expenses that are not related to specific assets
of the Primary Estate should be paid:

(1) entirely out of the residue of the Primary Estate;
(1i) entirely out of the reside of the Secondary Estate;
(ti1) equally out of the residue of the Primary Estate
and the Secondary Estate; or
(tv) in sonme other fashion and, if so, how?

(c) Wether the Deceased's just debts, funeral and
testamentary expenses that are related to specific assets of
t he Secondary Estate should be paid:

(1) entirely out of those assets of the Secondary
Est at e;
(1i) entirely out of the residue of the Secondary
Est at e;
(ti1) entirely out of the residue of the Primary Estate;
(1v) equally out of the residue of the Secondary Estate
and the Primary Estate; or
(v) in sone other fashion and from sone other source
and, if so, how or which?

(d) Whether the Deceased's just debts, funeral and
testanmentary expenses that are not related to specific assets
of the Secondary Estate should be paid:

(1) entirely out of the residue of the Secondary
Est at e;
(i1i) entirely out of the residue of the Primary Estate;
(1i1) equally out of the residue of the Secondary Estate
and the Primary Estate; or
(tv) in sonme other fashion and, if so, how?
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(e) If the answer to questions 4(a)(ii), 4(b)(i), 4(c)(iii)
or 4(d)(ii) is yes, whether the Deceased's just debts,
funeral and testanentary expenses shoul d be pai d:

(1) in accordance with the proportionate allocation of
the residue of the Estate under paragraphs 4(k) and
4(1) of the Primary Estate; or
(1i) in some other proportion fromthe residue of the
Primary Estate and, if so, which or how? [page77 ]

(f) I'f the answer to questions 4(a)(ii), 4(b)(i), 4(c)(iii)
or 4(d)(ii) is no, whether the Deceased' s debts, funeral and
testanentary expenses shoul d be pai d:

(1) out of the assets of the Secondary Estate only to
the extent that the assets of the Primary Estate
are insufficient; or

(1i) entirely out of the residue of the Secondary
Est at e?

(g) If the answer to question 4(f)(ii) is yes, should the
Deceased's just debts, funeral and testanentary expenses be
pai d:

(1) in accordance with the proportionate allocation of
the residue of the estate under paragraphs 4(h) and
4(i) of the Secondary Estate; or

(1i) in some other proportion fromthe residue of the
Secondary Estate and, if so, which or how?

(h) I'f the answer to question 4(f) is no, should the
Deceased's debts, funeral expenses and testanentary expenses
be divided equally between the residue of the Primary and
Secondary Estates?

Question 5:

Having regard to the provisions of the Primary WIIl, Primary
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of paragraphs 3(a), 3(b), 4(a)(vi), 4(b) and
4(c) of the Primary WIIl, paragraphs 3(a), 3(b), 4(b), 4(c),
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4(d. 1), 4(d.2), 4(e) and 4(f) of the Secondary WII,
paragraph 1 of the Primary Codicil and paragraphs 1, 2 and 3
of the Secondary Codicil in particular:

(a) Whether the Estate's tax liability related to the

di sposition or deemed disposition of assets distributable
under each of the Primary WIIl, Primary Codicil, Secondary
WI!1l and Secondary Codicil is to be paid:

(1) fromthe assets of the Primary Estate to which it
relates, with respect to the assets distributed
under the Primary WIIl, and fromthe assets of the
Secondary Estate to which it relates, with respect
to the assets distributed under the Secondary WII;

(1i) fromthe residue of the Primary Estate, with
respect to assets distributed under the Primary
WIIl, and fromthe residue of the Secondary Estate,
Wi th respect to the assets distributed under the
Secondary WI I ;

(ti1) entirely fromthe residue of the Primary Estate;

(iv) entirely fromthe residue of the Secondary Estat e;
or

(v) fromsonme other source and, if so, which?

Sinon's application question/position

Question 1:

Having regard to the provisions of the deceased' s Primary
WI1l and Testanent dated April 5, 2007 (the "Primary WII")
and First Codicil to the Primary WIIl and Testanent dated
April 25, 2007 (the "Primary Codicil"); the provisions of the
deceased' s Secondary WII| dated April 5, 2007 (the "Secondary
WIIl") and First Codicil to the Secondary WIIl and Test anment
dated April 25, 2007 (the "Secondary Codicil'); and
paragraphs 3(a) and 4(b) of the Primary WII| and paragraphs
3(a) and 4(b) of the Secondary WII, [page78 ]

(a) Should the deceased's just debts, funeral and
testanmentary expenses, listed in Schedule "A" attached
hereto, be paid entirely out of the residue of the Primary
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Est at e?

(b) I'f the answer to question 1(a) is in the negative, should
t he deceased's debts, funeral and testanentary expenses be
paid entirely out of the residue of the Secondary Estate?

(c) If the answer to questions 1(a) and 1(b) are both in the
negati ve, should the deceased' s debts, funeral and
testanmentary expenses be divided equally between the residues
of the Primary and Secondary Estates?

(d) I'f the answer to question 1(a), 1(b) and 1(c) are all in
t he negative, in what manner and from what source should the
deceased' s debts, funeral and testanentary expenses be pai d?

Question 3:

Having regard to the Primary WIIl, and the Secondary WII as
a whole; and particularly paragraphs 3(a), 3(b), 4(b) and
4(c) of the Primary WII; paragraphs 3(a), 3(b), 4(b), 4(c)
and 4(g) of the Secondary WIIl;, in the event that there are
insufficient assets in the residue of the Secondary Estate to
pay the deceased' s debts, funeral and testanentary expenses
and incone tax liability,

(a) Do the specific bequests contained in paragraph 4 of the
Secondary WI| abate pro rata to pay the deceased's just
debts, funeral and testanentary expenses and incone tax
liability payable pursuant to the deceased's Secondary WII ?

(b) I'n the event that the answer to Question 3(a) is in the
negative, are the remaining debts, funeral and testanentary
expenses and incone tax liability, still unsatisfied after
the residue of the Secondary Estate has been exhausted, to be
paid fromthe residue of the Primary Estate?

(c) If the answer to questions 3(a) and 3(b) are both in the
negati ve, then from what funds or assets should be any
unsatisfied debts, funeral and testanmentary expenses and
incone tax liability be paid?
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Question 2 -- SK agrees to ask HKs Q5

| TEM 3: | NTER- COMPANY LOANS

Henry's application question/position

Question 6:

Having regard to the provisions of the Primary WIIl, Primary
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of paragraphs 1, 2 and 3 of the Secondary

Codicil in particular:

(a) Whether the inter-conpany | oans payable to conpanies in
whi ch the Deceased had an interest are:

(i) to be re-paid by the debtor conpanies; or
(1i) to be forgiven?

(b) If the answer to question 6(a)(i) is yes, whether the
| oans are:

(i) payable on demand; or
(ii) payable at sonme other tinme and, if so, when?
[ page79 |

(c) If the answers to questions 6(a)(i) and 6(a)(ii) are no,
fromwhat source(s) are these inter-conpany | oans to be paid?

Henry's Application paragraph 2, pg. 20:

2. the opinion, advice or direction of the Court with respect
to the existence of any obligation of the Executors and
trustees to require the Deceased' s whol | y-owned corporations
to make advances to satisfy obligations to other wholly-owned
cor porations owned by the Deceased;

Sinon's application question/position

Question 4:
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Having regard to the Primary WIIl and Secondary WI| as a
whol e; and particularly paragraphs 1 and 2 of the Secondary
Codi ci | ;

(a) Are the inter conpany |oans, as set out in Schedule "B"
attached hereto, payable to Marktur Limted ("Marktur") to be
re-paid to Marktur fromthe debtor conpani es?

(b) If the answer to question 4(a) is in the negative, are
t hese | oans to be forgiven?

(c) I'f the answer to questions 4(a) and 4(b) are both in the
negati ve, fromwhat sources are these inter-conpany |oans to
be paid to Marktur?

Question 5:

Having regard to the Primary WII, Secondary WII| and
Secondary Codicil as a whole; and particularly paragraphs 9
and 2 of the Secondary Codicil,

(a) Are the inter-conpany |oans, as set out in Schedule "C
(attached hereto) owing by Marktur to corporations in

whi ch the deceased had an interest to be paid by Marktur
prior to, or upon, the liquidation of Marktur?

(b) If the answer to question 5(a) is in the negative, are
the | oans, as set out in Schedule "C', to be forgiven?

(c) If the answer to question 5(a) is in the affirmative and
Mar kt ur does not have sufficient funds, upon its |iquidation,
to pay its indebtedness to conpanies in which the deceased
had an interest, is Marktur's inter-conpany indebtedness, as
set out in the Schedule "C', to be satisfied fromthe residue
of the Secondary Estate?

(d) if the answer to questions 5(a) and 5(c) are both in the
affirmative and in the event there are insufficient funds in
Mar kt ur or the Secondary Estate to pay Marktur's inter-
conpany i ndebt edness, as set out in the Schedule "C', or

in the event that the question to 5(a) is in the affirmative
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and Marktur's inter-conpany indebtedness is not to be paid
out of the residue of the Secondary Estate in the event that
Mar kt ur does not have sufficient funds upon its |iquidation,
is Marktur's inter-conpany i ndebtedness to be paid out of the
residue of the Primary Estate?

(e) if the answer to question 5(a) is in the affirmative and
the answer to question 5(d) is in the negative, from what
source(s) is Marktur's inter-conpany indebtedness, as set out
in Schedule "C' to be paid?

Question 6:

Having regard to the Primary WII, Secondary WII| and
Secondary Codicil as a whole; and particularly paragraphs 1
and 2 of the Codicil, [page80 ]

(a) are inter-conpany | oans outstanding as of the date of the
deceased' s death between conpanies in which the deceased had
an interest, other than Marktur, as set out in Schedule "D
hereto, to be paid fromthe proceeds of |iquidation of
Mar kt ur ?

(b) If the answer to questions 6(a) is in the affirmative and
Mar kt ur does not have sufficient funds, upon its |iquidation,
to pay its inter-conpany indebtedness set out in Schedule "D’
hereto, are the inter-conpany debts, involving conpanies in
whi ch the deceased had an interest, other than Marktur, to be
satisfied fromthe residue of the Primary Estate, in the
event there are insufficient funds in Marktur or the
Secondary Estate to pay the indebtedness for inter-conpany

| oans set out in Schedule "D'?

| TEM 4: CORPORATE TAXES

Henry's application question/position

Question 7:

Having regard to the provisions of the Primary WIIl, Primry
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
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t he | anguage of paragraphs 3(a), 3(b), 4(b), 4(c), 4(k) and
4(1) of the Primary WIIl, paragraphs 3(a), 3(b), 4(b), 4(c),
4(h) and 4(i) of the Secondary WIIl, para. 1 of the Primary
Codicil and paragraphs 1, 2 and 3 of the Secondary Codicil in
particul ar:

(a) Whether the tax liabilities of the corporations in which
t he Deceased had an interest, that are related to specific
public corporations of the Primary Estate, should be paid:

(1) entirely by those corporations;
(i1i) entirely out of the residue of the Primry Estate;
(1i1) out of the assets of the Secondary Estate, only to
the extent that the assets of the Primary Estate
are insufficient; or
(tv) entirely out of the residue of the Secondary
Est ate?

[ (a) Need not be asked.]

(b) Whether the tax liabilities of the corporations in which
t he Deceased had an interest, that are related to specific
corporations of the Secondary Estate, should be paid:

(1) entirely by those corporations;
(i1i) entirely out of the residue of the Primry Estate;
(1i1) out of the assets of the Secondary Estate, only to
the extent that the assets of the Primary Estate
are insufficient; or
(itv) entirely out of the residue of the Secondary
Est ate?

(c) If the answers to questions 7(a)(ii) and 7(b)(ii) are
yes, should the corporate tax liability be paid:

(1) in accordance with the proportionate allocation of
the residue of the Estate under paragraphs 4(k) and
4(1) of the Primary Estate; or
(1i) in some other proportion fromthe residue of the
Primary Estate and, if so, which or how?
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(d) If the answers to questions 7(a)(iv) and 7(b)(iv) are
yes, should the corporate tax liability be paid: [page81 ]
(1) in accordance with the proportionate allocation of
the residue of the Estate under paragraphs 4(h) and
4(i) of the Secondary Estate; or
(1i) in some other proportion fromthe residue of the
Secondary Estate and, if so, which or how?

(e) If the answers to questions 7(a)(ii), 7(a)(iii), 7(a)
(iv), 7(b)(ii), 7(b)(iii) and 7(b)(iv) are no, should the
corporate tax liability be divided equally between the
residue of the Primary and Secondary Estates?

(f) If it is determined that the corporate tax liability
shoul d be paid out of the assets of the Primary Estate and/or
the assets of the Secondary Estate, rather than the
corporations thenselves, is the corporate tax liability to be
cal cul at ed:

(1) as at the date of the death of the Deceased;
(1i) at the end of the fiscal year; or
(ti1) at some other tinme and, if so, when?

(g) If the answer to question 7(f)(ii) is yes, is the
corporate tax liability to be paid for only the 2007 fi scal
year end?

(h) If the answer to question in 7(g) is no, how |l ong shoul d
the assets of the Primary and Secondary Estates be used to
pay corporate tax liability?

Sinon's application question/position

Question 7:

Having regard to the Primary WII, the Secondary WII and
Secondary Codicil as a whole; and particul arly paragraphs
3(a), 3(b), 4(b) and 4(c) of the Primary WII; paragraphs
3(a), 3(b), 4(b) and 4(c) of the Secondary WII; and
paragraphs 1, 2 and 3 of the Secondary Codicil,
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(a) Are the tax liabilities of corporations wholly owned by
the deceased and given to the deceased' s grandchil dren,
pursuant to paragraph 4 of the Secondary WII, which
obligations are set out in Schedule "E" (the "Corporate Tax
Liability") to be paid out of the residue of the Secondary
Estate rather than by the corporations thensel ves?

(b) I'f the answer to question 7(a) is in the affirmative and

there are insufficient assets in the residue of the Secondary
Estate, including upon the liquidation of Marktur, to pay the
Corporate Tax Liability, is the Corporate Tax Liability to be
paid out of the residue of the Primary Estate?

(c) If the answer to question 7(a) is in the affirmative and
paragraph 7(b) is in the negative and there are insufficient
assets in the residue of the Secondary Estate, including upon
the liquidation of Marktur, to pay the Corporate Tax
Liability, should the specific bequests contained in the
Secondary WI| abate pmrata to pay the Corporate Tax
Liability?

Question 8:

Having regard to the Primary WII, the Secondary WII| and the
Secondary Codicil as a whole; and particul arly paragraphs
3(a), 3(b), 4(b) and 4(c) of the Primary WII; paragraphs
3(a), 3(b), 4(b) and 4(c) of the Secondary WII; and
paragraphs 1, 2 and 3 of the Secondary Codicil,

(a) If the Corporate Tax Liability is to be paid out of the
estate and not by the corporations bequeathed to the
deceased' s grandchildren, is the Corporate Tax Liability to
be cal cul ated as at the date of death? [page82 ]

(b) If the answer to question 8(a) is in the negative, is the
Corporate Tax Liability to be calculated as of each
corporation's 2007 fiscal year end?

(c) If the answer to question 8(a) is in the negative and
question 8(b) is in the negative, when is the Corporate Tax
Liability to be determ ned?
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Sinon's Application Record paragraph 2(c), pg. 16

2. The opinion, advice and direction of the court with
respect to the obligation of the executors and trustees to
requi re the deceased' s wholly owned corporation, Marktur
Limted ("Marktur"), to advance to the deceased's wholly
owned corporation, 1171757 Ontario Limted ("757 Ontario")
t he sum of $2,195,829. 00 Canadi an Dol |l ars, and to:

(c) direct that Marktur advance the sum of $743,904.00 to pay
the corporate tax obligation of 757 Ontario for the year
endi ng March 31, 2007.

| TEM 5: |1 NDI RECTLY OANED ASSETS (5 questi ons)

Henry's Application question/position

Question 8:

Having regard to the provisions of the Primary WIIl, Primary
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of paragraphs 3(a), 3(b) and 4 of the Primary
WIIl, paragraphs 3(a), 3(b) and 4 of the Secondary WII,
paragraph 1 of the Primary Codicil and paragraphs 1, 2 and 3
of the Secondary Codicil in particular:

(a) Whether the devise of 650 Hi ghway 7 East, Ri chnond Hi |

to the Deceased' s grandsons, Jason Kaptyn and Jonat han Kaptyn
(the "Grandsons"), adeens and falls into and forns part of
the residue of the Secondary Estate, given that it was owned
indirectly by the Deceased through whol | y-owned West Beaver
Creek Managenent Inc., which owns and controls 100% of 650

H ghway 7 East, Richnond Hill?

(b) I'f the answer to question 8(a) is no, are the G andsons
entitled to receive the devise of the 650 H ghway 7 East,
Richnond Hill, Ontario property?

(c) If the answer to question 8(b) is yes, does paragraph
4(e) of the Secondary WII contenplate the w nd up
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[ reorgani zati on] of West Beaver Creek Managenent Inc.?

(d) If the answer to question 8(c) is no, then howis 650
H ghway 7 East, Richnond Hill to be distributed to the
G andsons?

Question 9:

Having regard to the provisions of the Primary WIIl, Primary
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of paragraphs 3(a), 3(b) and 4 of the Primary
WIIl, paragraphs 3(a), 3(b) and 4 of the Secondary WII,
paragraph 1 of the Primary Codicil and paragraphs 1, 2 and 3
of the Secondary Codicil in particular:

(a) Whether the devise of the Hensim Property (m sdescribed
in the Secondary WIIl as the Hensin Property) to the
Deceased' s grandchil dren, Samant ha Kaptyn, Robert Kaptyn and
Al exander Kaptyn (the "Grandchildren"), adeens and falls into
and fornms part of the residue of the Secondary Estate, given
that it was owned indirectly by the Deceased through wholly-
owned West Beaver Creek Managenent Inc., which owns and
controls 100 per cent of the HensimProperty? [page83 ]

(b) If the answer to question 9(a) is no, are the
G andchildren entitled to receive the devise of the Hensim
property?

(c) If the answer to question 9(b) is yes, does paragraph
4(f) of the Secondary WII contenplate the wind up
[ reorgani zati on] of West Beaver Creek Managenent Inc.?

(d) If the answer to question 9(c) is no, then howis the
Hensim Property to be distributed to the G andchil dren?

Question 10: [as anended as a result of the validation of the
Codi ci | ]

Having regard to the provisions of the Primary WIIl, Primary
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of paragraphs 3(a), 3(b) and 4 of the Primary
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WIIl, paragraphs 3(a), 3 (b) and 4 of the Secondary WII,
paragraph 1 of the Primary Codicil and paragraphs 1, 2 and 3
of the Secondary Codicil in particular:

(a) Wet her the bequest of the common shares of Captain

| nvestnents, Inc. ("ClI") to the G andchildren adeens and
falls into and forns part of the residue of the Secondary
Estate, given that the shares were owned indirectly by the
Deceased through Marktur Limted ("Marktur"), which the
Deceased directed his trustees to liquidate in paragraph
4(d. 1) of the Secondary WII?

(b) I'f the answer to 10(a) is no, how are the Grandchil dren
entitled to receive the bequest of Cl1?

Question 10.1: [as anended as a result of the consent O der
to OCL addition]

(a) In the alternative, in the event that the answer to
either or both of (9)(a) and 10(a) is yes, an Order that the
devise of the Hensim Property and the bequest of Captain

| nvestnents, Inc. ("ClI") be rectified so that clause 4(f),
as set out in the Codicil to the Secondary WII, read, in
part, as foll ows:

"I give to ny grandchildren, SAMANTHA KAPTYN, and, ROBERT
KAPTYN, and, ALEXANER KAPTYN, who are the issue of ny son
HENRY W LLHELM KAPTYN, in equal shares per stirpes, all of
my comon shares owned by ne, and any interest in: 9011
Leslie Street Inc; the Hensim Property; and, Captain

| nvestnents, Inc., without limtation ( . . . ): [words in
italics added or corrected]

(b) In the further alternative, in the event that the answer
to either or both of 9(a) or 10(a) is yes, an Order that
clause 4(f), as set out in the Codicil to the Secondary WI I,
be rectified as necessary to effect the devise of the Hensim
Property and the bequest of the common shares of ClI.

Question 11:

2010 ONSC 4293 (CanLll)



Having regard to the provisions of the Primary WIIl, Primary
Codicil, Secondary WIIl and Secondary Codicil as a whole, and
t he | anguage of paragraphs 3(a), 3(b), 4(d)(ii) of the
Primary WII, paragraphs 3(a) and 3(b) of the Secondary WII,
paragraph 1 of the Primary Codicil and paragraphs 1, 2 and 3
of the Secondary Codicil in particular:

(a) Whether the bequest in paragraph 4(d)(ii) of the Primary
W11 providing Doreen Kaptyn with the entitlenent to occupy
any Florida vacation residence (the "Florida Residence") and
use its contents adeens, given that the Florida Residence and
its contents are owned by dIl, a conpany wholly-owned by

Mar ktur and | eased by the Deceased fromClI? [ page84 ]

(b) If the answer to question 11(a) is no, whether Doreen
Kaptyn is entitled to use and occupy the Florida Residence
for:

(i) two years;
(1i) three years; or
(1i1) some other period of tinme and, if so, what

[(a) and (b) no |l onger need to be asked]

(c) If the answer to question 11(a) is no, whether the realty
taxes, fire and content insurance, naintenance fees, capital
and non-capital repairs and anounts necessary for the general
upkeep of the Florida Residence and its contents (the

"Fl ori da Residence Expenses") are payabl e by:

(1) the Primary Estate;

(ii) al;

(iii) Marktur;

(i1v) the residue of the Secondary Estate; or
(v) soneone else and, if so, whon?

Question 12:
Having regard to the provisions of the Primary WIIl and

Secondary WIIl as a whole, and the |anguage of paragraphs
3(a), 3(b) and 4(d)(ii) of the Primary WIIl in particular:
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(a) Does the direction to the trustees to sell the Florida
Resi dence and its contents, after Doreen Kaptyn's
entitlements, if any, are extinguished, and transfer the
proceeds thereof to the residue of the Estate fail as the

Fl ori da Residence and its contents are owned by C17?

Sinon's Application question/position

Question 11: SK agrees to ask HK's B

Question 12: SK agrees to ask HK' s Question 9

Question 13: SK agrees to ask HK' s anmended Question 10
Questions 9 and 10: SK agrees to ask HK's Q 12

| TEM 6: PAC

Henry's application question/position

HK agrees to ask SK's Question A, bel ow

Sinon's application question/position

Sinon's Suppl enentary Application Record Question A

Di sposition of additional assets not owned by John Kaptyn.
Having regard to the provisions of John Kaptyn's Primary WI I
dated April 5, 2007 (the "Primary WII") and John Kaptyn's
Secondary WI | dated April 5, 2007 (the "Secondary WIIl") as
a whol e, and particularly paragraphs 4(i) and 4(1.2) of the
Primary WIIl, in particular, is Doreen Kaptyn entitled to the
out st andi ng shares of Parkway Racquet And Fitness C ub
Limted? [ page85 ]

| TEM 7. PAYMENT OF "BONUS OR SALARY" TO JOHN KAPTYN

Henry's application question/position

HK Position: Should be dealt with on a Passing of Accounts;
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HK will bring a return of notion at the outset of trial in
this regard

Sinon's application question/position

Sinon's Application Record paragraphs 2(a) and (b), pg. 16

2. The opinion, advice and direction of the court with
respect to the obligation of the executors and trustees to
requi re the deceased' s wholly owned corporation, Marktur
Limted ("Marktur"), to advance to the deceased's wholly
owned corporation, 1171757 Ontario Limted ("757 Ontario")
t he sum of $2,195,829. 00 Canadi an Dol |l ars, and to:

(a) direct 757 Ontario to retain the sumof $2,195, 829. 00,
being 757 Ontario's allocated share of partnership profit for
the partnership year ending April 30, 2006 ("757 Ontario's
Partnership Profit") in Parkway Hotels And Convention Centre
Partnership ("Parkway Partnership"); or

(b) direct that 757 Ontario pay or transfer 757 Ontario's
Partnership Profit to the deceased's estate as a salary or
bonus for the year ending March 31, 2007.

Sinon's Suppl enentary Application Record Question B

B. Paynment of Salaries or Bonuses to the Estate of John
Kaptyn from various corporations in which John Kaptyn had an
interest. Having regard to the Primary WIl and Secondary
WIl as a whole, and particularly paragraph 4(d.2) of the
Secondary WIIl, wherein the Testator has directed the
trustees "to take such steps as are reasonably necessary

i ncl udi ng paynment of taxes, whether capital gain on deened
di sposition or on retained earnings or otherwise in order to
maxi m ze the net benefit to each of ny grandchil dren whom I
have naned to benefit under the follow ng subparagraphs of
this clause 3 of ny Secondary",

(a) Should the executors and trustees cause 9011 Leslie
Street Inc. ("9011 Leslie"), to pay the sum of $121, 251. 00,
being the estimted pro-rata anmount of inconme of 9011 Leslie,
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to the Estate of John Kaptyn as a bonus or salary to John
Kaptyn for the corporate year endi ng Decenber 31, 2007 (pro-
rated from January 1, 2007 to the date of John Kaptyn's
death (May 8, 2007))?

(b) Should the executors and trustees cause 9005 Leslie
Street Inc. ("9005 Leslie"), to pay the sum of $70,004. 00
being the estimted pro-rata anmount of incone of John
Kaptyn's 80% interest in 9005 Leslie, to the Estate of John
Kaptyn as a bonus or salary to John Kaptyn for the corporate
year endi ng Decenber 31, 2007 (pro-rated from January 1, 2007
to the date of John Kaptyn's death (May 8, 2007))?

(c) Should the executors and trustees cause West Beaver Creek
Managenent Inc. ("West Beaver Creek") to pay the sum of

$449, 881. 00, being the estimated pro-rata anount of incone of
West Beaver Creek, to the Estate of John Kaptyn as a bonus or
salary to John Kaptyn for the corporate year endi ng Septenber
30, 2007 (pro-rated from Qctober 1, 2007 to the date of John

Kaptyn's death (May 8, 2007))?

(d) Should the executors and trustees cause Marktur Limted
("Marktur") to pay the sum of $132,000. 00, being the
estimated pro-rata anount of [page86 ]inconme of Marktur, to
the Estate of John Kaptyn as a bonus or salary to John Kaptyn
for the corporate year endi ng Decenber 31; 2007 (pro-rated
fromJanuary 1, 2007 to the date of John Kaptyn's death ( My
8, 2007))7?

(e) Should the executors and trustees cause 1171757 Ontario
Limted ("757 Ontario") to pay the allocated partnership
profit for the Parkway Partnership year end April 30, 2007 in
t he amobunt of $929,977.00 to John Kaptyn's Estate as a bonus
or salary to John Kaptyn for 757 Ontario's corporate year
endi ng March 31, 2008?

| TEM 8: REDEMPTI ON BY MARKTUR OF | TS 458, 000 CLASS X
PREFERENCE SHARES OMNED BY CAPTAI N GENERATI ON MALL LTD

Henry's application question/position
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Henry's Application Record, paragraphs 3 and 4 at pgs. 20-21

In lieu of his questions, HK agrees to ask Sinon's question
anended as foll ows:

3. The opinion, advice and direction of the Court with
respect to the obligation of the Executors and trustees to
requi re the Deceased' s corporation, Marktur, to exercise its
right to redeemfrom Captain Generation-Mall Limted its
459, 000 d ass X shares of Marktur, at the stipul ated
redenption price $1.00 per share.

Sinon's Application Record paragraph 3, pg. 16

3. The opinion, advice and direction of the court with
respect to the obligation of the executors and trustees to
requi re the deceased' s wholly owned corporation, Marktur, to
exercise its right to redeem from Captai n Generati on- Mal
Limted its 458,000 O ass X shares of Mrktur, at the

stipul ated redenption price $1.00, per share

| TEM 9: REDEMPTION BY ClII OF 7,413 OF | TS PREFERENCE SHARES
OMED BY MARKTUR

Henry's Application Record, paragraphs 3 and 4 at pg. 20-21

In lieu of his questions, HK agrees to ask Sinon's question
anended as foll ows:

4. The opinion, advice and direction of the Court with
respect to the obligation of the Executors and trustees to
require Cll, a Florida corporation, wholly-owned by Marktur,
to purchase 7,413 preferred shares issued to Marktur, at the
subscription price of U S. $1,000.00 per share.

Sinon's Application paragraph 4 pg. 17

4. The opinion, advice and direction of the court with
respect to the obligation of the executors and trustees to
require Cll, a Florida corporation, wholly owned by Marktur,
to purchase 7087 preferred shares issued to Marktur and 326
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preferred shares issued to Captain Properties Limted, now
9120 Leslie Street Inc., and beneficially owned by Marktur,
at the subscription price of U S. $1000 per share.

| TEM 10: | F THE CAPI TAL BEQUESTS OF ASSETS REFERRED TO ABOVE
VWH CH WERE NOT PERSONALLY OWNED BY JOHN KAPTYN ARE
NEVERTHELESS VALI D AND EFFECTI VE G FTS, WHO OR WHAT | S
RESPONSI BLE FOR THE TAX LI ABI LI TY REGARDI NG THE DI SPOSI TI ON
OR DEEMED DI SPOsSI TI ON OF THE ASSETS?

Henry's position

HK agrees to ask SK's Q F [ page87 ]

Sinon's Suppl enentary Application Record Question F

F. Payment of taxes arising upon the disposition of assets
bequeat hed by John Kaptyn but owned by corporations in which
John Kaptyn had an interest. In the event that the Court
determ nes that bequests of interests in the follow ng
property which was not personally owned by the testator, are
valid and effective:

(1) shares of Captain Investnents Inc. ("ClI")
(1i) The Florida vacation property,
(ti1) The Hensim Property; and

(1v) 650 H ghway 7 East, Richnond Hill,

then having regard to the Primary WIl as a whole and the
Secondary WIIl as a whole, the Applicant seeks the opinion,
advice and direction regarding the source of paynent of the
tax liability regarding disposition of the property, either
as at the tinme of John Kaptyn's death, or as at the tine of
transfer of the property.

| TEM 11: HAVI NG REGARD TO THE DI RECTI ON TO " LI QUI DATE"
MARKTUR, MJUST THE TRUSTEES CONVERT ALL ASSETS OF MARKTUR TO
CASH?

Henry's Questi on:
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Consent Order of Brown, J. April 24, 2009

a. Having regard to the provisions of John Johannes Jacobus
Kaptyn's Primary Last WIIl and Testanent dated April 5, 2007
(the "Primary WII") and First Codicil to the Primary Last
WI1l and Testanent dated April 25, 2007 (the "Primary
Codicil"), and the provisions of John Johannes Jacobus
Kaptyn's Secondary Last WIIl and Testanent dated April 5,
2007 (the "Secondary WII1") and First Codicil to the
Secondary Last WII and Testament dated April 25, 2007 (the
"Secondary Codicil"), and having regard to subparagraph
4(d.1) of the Secondary WII and paragraph 1 of the Secondary
Codicil, in particular, does the direction contained in

par agraph 4(d.1) of the Secondary WII requiring the trustees
to liquidate Marktur Limted require that the trustees sel
and convert all of the assets of Marktur Limted to cash? If
the answer to subparagraph (a) above is in the negative, how
are the trustees to liquidate Marktur Limted?

Sinmon's Position

SK consented to this question being asked

Not es

Note 1: Kaptyn Estate (Re), [2008] O J. No. 4032, 2008 CanLl
53123, 43 ET.R (3d) 219 (S.C J.).

Note 2: A chart showi ng that corporate structure can be found
appended to the 2008 reasons of Lederer J.

Note 3: Reasons of Lederer J., supra, at para. 29.
Note 4: Ji m Mackenzie, Feeney's Canadian Law of WIlls, 4th ed.
(Toronto: Butterworths, 2000) at s. 10.1; Coughlin (Re) (1982),

36 OR (2d) 446, [1982] O J. No. 3236 (H.C.J.), at p. 448 OR

Note 5: Haidl (Next friend of) v. Sacher, [1979] S.J. No. 428,
106 D.L.R (3d) 360 (C.A ), at p. 368 D.L.R
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Note 6: Barlow v. Parks Estate, [1980] O J. No. 266 (C A ), at
para. 10.

Note 7: Burke (Re), [1960] O R 26, [1959] O J. No. 706
(CA), at p. 30 OR

Note 8: Feeney's, s. 10.1; Noik v. Noik Estate, [2003] O J.
No. 6235, 11 ET.R (3d) 175 (S.C.J.), at para. 4.

Note 9: Perrin v. Mrgan, [1943] A C 399 (H L.), at p. 415.

Note 10: Rowl and (Re), [1963] Ch. 1 (C A ), at pp. 9-10 (Ch.)

Note 11: Abbott v. Mddleton (1858), 7 H L. Cas. 68, 11 E.R
28, at pp. 119-20 H L. Cas.

Note 12: Burke (Re), supra, at p. 30 OR; Skude (Re), [1950]
S.J. No. 53, [1950] 3 D.L.R 494 (K B.), at para. 12.

Note 13: Feeney's, s. 10.2.

Note 14: | bid.

Note 15: Ibid.

Note 16: Ibid., s. 10.16.

Note 17: Ibid., s. 10.14.

Note 18: Ibid., s. 10.19; Smth Estate (Re), [2003] S.J. No.
612, 3 ET.R (3d) 312 (QB.), at para. 19.

Note 19: Burke (Re), supra, at p. 30 OR
Note 20: See, also, Matzelle Estate v. Father Bernard Prince
Society of the Precious Blood, [1996] OJ. No. 5107, 11 ET.R

(2d) 78 (Ont. Gen. Div.), at para. 17.

Note 21: Feeney's, s. s. 10.26 and 10. 30.
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Note 22: Ibid., s. 10.27.

Note 23: Ibid., s. 10.29.

Note 24: Stafford Estate v. Thissen, [1996] O J. No. 1957,
ETR (2d) 201 (Gen. Div.), at para. 11

Not e 25: Faucher v. Tucker Estate, [1993] MJ. No. 589, 109
D.L.R (4th) 699 (CA ), at p. 705 D.L.R; Stafford Estate,
supr a.

12

Note 26: Rudaczyk (Re) (1989), 69 O R (2d) 613, [1989] O J.

No. 1368 (H.C.J.), at p. 621 OR

Note 27: Feeney's, s. 10.57; Skude (Re), supra, at para. 22.

Note 28: Feeney's, s. 10.31

Not e 29: Lederer reasons, paras. 9 and 11

Note 30: Ibid., para. 10.

Note 31: Ibid., para. 20.

Note 32: Ibid., para. 28.

Note 33: Ibid., paras. 108 and 110.

Note 34: Ibid., para. 31.

Note 35: Ibid., para. 34.

Note 36: Ibid., paras. 35 and 36.

Note 37: Ibid., para. 56

Note 38: Ibid., paras. 62 and 63.

Note 39: Ibid., para. 79.

Not e 40: For exanple, the objector filed expert evidence that
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given the conplexity of the estate and the nature of the changes
represented by the codicils, one could not be certain that John
Kapt yn possessed the requisite capacity when he executed the
second codicil: Lederer reasons, para. 101. This | ed Lederer J.
to consider the evidence regarding the nature and sophistication
of John Kaptyn's understanding of the structure of his estate
and the consistency of his general intention through the October
2006, March 2007 and April 2007 wills to gift his real estate
assets directly to his grandchildren and to divide his estate
equal |y between both sets of grand-children: Lederer reasons,
paras. 108-10. The objector also argued that evidence of |ack of
knowl edge and approval could be found in the changes nade by the
codicil which affected the treatnent and disposition of the
preference shares held by Marktur in Captain Investnents Inc.:
Lederer reasons, para. 138. In response to that argunent,

Lederer J. found that it was the intention of John Kaptyn, from
at | east Cctober 2006, that the preference shares be redeened:
Lederer reasons, para. 140.

Note 41: R v. Mhalingan, [2008] 3 S.C.R 316, [2008] S.C J.
No. 64, at paras. 16 and 105.

Note 42: Ibid., para. 112.

Note 43: Ibid., para. 110.

Note 44: Clare A Sullivan, "One, Two, Three or Mre: Miltiple
wWlls are such a Chore!", The Law Soci ety of Upper Canada, 12th

Annual Estate and Trust Sumnmt (Novenber 12, 2009) at p. 8-1.

Not e 45: Granovsky v. Ontario, [1998] O J. No. 508, 21 ET.R
(2d) 25 (Gen. Div.), at para. 9.

Note 46: Ibid., para. 22.

Note 47: Ibid., para. 23.

Note 48: Ibid., para. 15, and the reference to Astor, In the
Goods of (1876), 1 P.D. 150 (Eng. Prob. C.), quoted in

Granovsky, at para. 10; CGoushleff Estate (Re), [2008] O J. No.
4053, 43 E.T.R (3d) 319 (S.C J.), at para. 9.
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Note 49: Martin J. Rochwerg and Leela A. Hemmi ngs, "WII
Substitues in Canada" (2008), 28 E.T.P.J. 50, at p. 51.

Note 50: Clare A Sullivan, "Life in a Miultiple WII| Regi ne",
Law Soci ety of Upper Canada's 7th Annual Estates and Trust
Summit (Decenber 1, 2004) at p. 2-3.

Note 51: Reply factum of Jason and Jonat han Kaptyn, para. 1

Not e 52: Appendix "A', Item7, Sinon's Supplenentary
Appl i cation Record, Question B

Not e 53: See Appendix "A', Item 2.

Note 54: Henry, Question 3.

Not e 55: Sinobn, Question 1; Henry, Question 4.

Note 56: Henry, Question 5; Sinon, Question 2.

Note 57: Sinon Kaptyn's factum para. 80.

Note 58: Estates Adm nistration Act, R S. O 1990, c. E. 22, s.
5; Feeney's, s. 8.53.

Note 59: Wddifield on Executors and Trustees, 6th ed.
(Scar borough, Ont.: Carswell, 2002) at p. 3-63; Stuart Estate
(Re), [1982] O J. No. 1403, 13 ET.R 74 (HCJ.), at p. 75
ETR

Not e 60: Appendix "A", Item 5.

Note 61: Henry, Question 8; Sinon, Question 11

Note 62: Henry, Questions 9 and 10.1; Sinon, Question 12.

Note 63: Henry, Questions 10 and 10.1; Sinon, Question 13.

Note 64: Henry, Questions 11 and 12; Sinon, Questions 9 and
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Note 65: [1923] S.C.R 642, [1923] S.C. J. No. 25, at p. 650
S.C.R

Note 66: Feeney's, s. 15.1.

Note 67: MDougal d Estate v. Gooderham [2005] O.J. No. 2432,
255 D.L.R (4th) 435 (C. A ), at para. 1.

Note 68: [1995] O J. No. 3498, 9 ET.R (2d) 162 (Gen. Div.),
at para. 19, affd [1998] O J. No. 1909, 22 ET.R (2d) 17
(CA).

Not e 69: Supr a.

Note 70: [1989] B.C.J. No. 1628, 34 E T.R 121 (S.C).

Note 71: Section 20(2) of the Succession Law Reform Act,
R S.O 1990, c. S.26 provides: "Except when a contrary intention
appears by the will, where a testator at the tine of his or her
death, (a) has a right, chose in action or equitable estate or
interest that was created by a contract respecting a conveyance
of, or other act relating to, property that was the subject of a
devi se or bequest, made before or after the nmaking of a wll

t he devi see or donee of that property takes the right, chose
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